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PREFACE. 



This is the first of a series of reports which when com- 
pleted will cover a period of time from .1840 to 1863. 
These reports will complete the link in the chain of records 
of the Courts of the District of Columbia for that period, 
and be of great value and importance to the profession. 
In producing the same, all sources which could furnish any 
information upon the subject have been carefully explored, 
the records thoroughly examined, so that the work when 
done could be as authoritative and correct as possible. 

Heretofore .there have been no accessible reports of the 
proceedings in this jurisdiction since the reports of Judge 
Cranch, which left off at the November Term of 1840. 
These reports commence at the March Term of 1841 and 
will complete the interval from 1840 to 1863, when the 
Courts of the District of Columbia were re-organized. 

The cases are arranged in terms, and can easily be found 
and verified from the Court records, and where found in 
cotemporary works they are given from them in full, with 
the necessary corr^ions and additions. 

There is not another jurisdiction in the United States in 
which the cases are so varied. As Chief Judge Cranch 
said: 

"It is the tribunal to which is intrusted, either originally 
or by appeal, the execution of those laws which protect the 
personal liberty and property, not only of the citizens of 
the District, but of all the officers of the Government, from 
the highest to the lowest residing therein, and of the mem- 
bers of both Houses of Congress, and of all the citizens of 

the United States, visiting this neutral ground, the common 

... 



IV PREFACE. 

domain of all the States, it seems to be peculiarly important 
that the decisions of that tribunal be publicly known." 

Here can be found cases of Admiralty from the District 
Court, of Mandamus against the officers of the Government. 
Habeas Corpus against arbitrary arrest by Congress, Writs 
of Error from the Criminal Court, Appeals from the Or- 
phans' Court. Justices of the Peace and the Commissioners 
of Patents. In addition to this it had a general jurisdic- 
tion in law and equity in cases in which either of the par- 
ties reside without the District. 

The five volumes of Cranch, with this volume and either 
one or two others which are to follow, we have thought it 
best to number consecutively, as they are reportte of the 
United States Circuit Court. It is therefore proper, as this 
is a continuance of the valuable work of Judge Cranch, to 
style it "6th United States Circuit Court Reports of the Dis- 
tict of Columbia," and also "ist Hayward & Hazleton*s 
Reports of the United States Circuit Court of the District 
of Columbia." 

That the work is necessarily imperfect must be expected, 
considering the meagre sources from which the cases are 
compiled. The dust and files of the old Circuit Court have 
been uncovered in obtaining the material necessary to make 
this volume as complete as it is. 

Mr. Hayward had completed four numbers of this vol- 
ume, embracing the first two hundred and twenty pages 
thereof, which can now be found in some of the private 
and public libraries of the city, and which is known as 
Hayward's Reports of the Circuit Court of the District of 
Columbia. In the preparation of the remaining portion of 
this volume, he has associated with him. and has had the 
co-operation and assistance of Mr. Hazleton, which he 
takes pleasure in saying has enabled him not only to pre- 
sent this volume to the public much earlier than he other- 
wise could have done, but which has added materially to 
the efficiencv and value of the work itself. 
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REPORTS OF CASES 

DECIDED IN THE 

Circuit Court of the District of Columbia 

FOR THE 

COUNTY OF WASHINGTON. 
NOVEMBER TERM. 1840. 

William Cranch, Chief Judge; J. Buckner Thurston and James 

S. Morsell, Associate Judges. . 



William M. McCauley 

vs. 

Mary McCauley et al.. Heirs of George McCauley 
Equity. Decided November 28, 1840. 

To Establish a Lien. 

On the death of a father who had paid certain debts in- 

has died intestate a lien will curred by his father. He must 

not arise on land of which he proceed at law against the 

died seized in favor of a son personal representatives of 

who had improved it in his the deceased, 
father's lifetime, nor where he 

James Hoban for complainant. 
John Marbury for defendant. 

This is a bill claiming a specific and distinct lien on 
premises on account of improvements made on the property 
and debts paid by the complainant. 

The cause was set for hearing on bill, exhibits and demurrer. 

The facts appearing in the complainant's bill are as follows : 

That the father of William M. McCauley died intestate, 
seized of a lot in the city of Washington ; that an application 
had been made- to the Circuit Court of the District of Columbia 
for a division of the estate, and that the commissioners ap- 
pointed had determined that the said lot could not be 
divided without loss, and that they had returned the value 
in current money. 
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That the complainant, with the consent of his father, 
made improvements on said lot for their joint benefit to the 
amount of $853.65. That after the death of the intestate the 
widow occupied the premises until her death. That since 
the death of the widow the rents of the premises were 
received, to be devoted and were devoted, to the support of 
the unmarried sisters of the complainant. That the com- 
plainant paid certain of his father's notes. The suit was 
brought for the purpose of getting a conveyance of the 
premises on paying the difference between the assessed value 
of the property, and the amount advanced on the notes and 
improvements. 

Mr. Marbury, for the defendants, demurred: 

1st. That there is no equity in the bill. 

2nd. That if the claims of the complainant be well founded 
he has a remedy at law against the personal representatives 
of the deceased. 

On hearing the arguments of the counsel in the case, the 
court decreed that the bill be dismissed with costs. 



Stokes v. Kendall. 3 

W. B. Stokes et au 

Amos Kendall, Postmaster-General. 
At Law. Decided December 28, 1840. 

Damages. 

An officer is liable for his acts, duties of his office, and if he 

if the jury believe that he did showed malice or intention to 

not act in good faith and with injury and oppress the plain* 

intention to perform duly the tins. 

The declaration claimed $100,000 damages, and contained 
three counts. 

The defendant pleaded not guilty, upon which issue was 
joined. 

R. S. CoxE, M. St.C. Clarke and J. H. Eaton, counsel 
for plaintiffs. 

Walter S. Jones and W. W. Dent, counsel for defendant. 

W. B. Stokes, Lucius W. Stockton and Daniel Moore, sur- 
viving partners of R. C. Stockton, were contractors under 
the name of Richard C. Stockton, for carrying the mail, 
and besides performing the duties stipulated in their con- 
tracts, performed extra services, for which extra services the 
then Postmaster-General, (Major Wm. T. Barry), in con- 
formity to the law and usage of the department caused 
credits to be entered on the books of the department in 
favor of the plaintiffs to the amount of $122,000; that the 
defendant was subsequently appointed Postmaster-General, 
and wrongfully, oppressively, &c., caused the credits, upon 
which payments had been made, to be suspended on the 
books so that it was untruly, unlawfully and oppressively 
made to appear on the said books, that the plaintiffs were in- 
debted to the department in the said sum of $122,000, 
whereby they were unable to obtain large sums of money 
legally earned by them as contractors for other services, and 
were subjected to great expenses, delays, injuries and em- 
barrassments, and were greatly injured in their credit and 
business, and suffered great losses in complying with their 
contracts with the department, &c. 
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The second count is for omitting, neglecting and refusing 
for a long space of time, viz., two years to pay to the plaintiffs, 
&c., contrary to the duties and obligations of his office. 

The third count sets out the act of Congress of the 2d of 
July. 1836, by which the Solicitor of the Treasury was 
authorized and directed to settle and adjust the claims of 
the plaintiffs for the said extra services, and directing the 
Postmaster General to give credit for the amount which 
should be found by the Solicitor. That the award was made 
for $161,563.89; whereby it became the duty of the 
Postmaster-General to give credit, &c. That he refused, &c. 

R. S. Coxe, for the plaintiffs, opened the case. 

And offered the following evidence: A transcript of the 
record in the mandamus case against the same defendant. 
The report of the Solicitor of the Treasury, and oral testimony 
relating to the partnership. 

The defendant offered sundry depositions of officials of 
the government and other papers. 

The defendant offered four prayers to the court, viz. : 

1st. That he was not responsible to the plaintiffs in the 
right in which they then sued under the first count. 

2d. That he was not liable under the second count for 
refusing to comply with so much of the award of the Solici- 
tor as he, on the ground of want of jurisdiction in the said 
Solicitor, refused to comply with. 

3d. That he was not liable for consequential damages. 

4th. That the plaintiffs had no joint right of action. 

All of which prayers were refused by the court. The 
defendant then offered certain evidence upon which he 
founded the following prayers : 

1st. That the plaintiffs were not contractors. 

2d. That the defendant was not liable if he acted from a 
conviction that the Solicitor had no lawful jurisdiction to 
audit and adjust the items, &c. 

3rd. That he was not liable if he acted from a conviction 
that it was his official duty to set aside the extra allowance. 

4th. That he was not liable for any of his acts if the jury 
believed that he acted with the bona fide intention to perform 
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duly the duties of his office, and without malice or intention 
to injure and oppress the plaintiffs. 

All of which prayers the court refused to grant The 
plaintiffs offered evidence to prove their special expenses 
and losses, such as counsel fees, tavern bills, discounts, &c., 
to the admission of which evidence the defendant objected; 
but the court overruled the objection and allowed it to be given. 

The verdict was for the plaintiffs. 

After the rendition of the verdict, the defendant produced 
the following certificate by the jurors and prayed the court 
to be permitted to have the same entered on the minutes of 
the court, to which the court assented : 

"We the jurors empanelled in the case of Wm. B. Stokes 
and others vs. Amos Kendall, and in which case we have 
this day rendered our verdict for the plaintiffs for $11,000, 
do hereby certify that said verdict was not founded on any 
idea that the defendant performed the acts complained of 
by the plaintiffs, and for which we gave damages as above 
stated, with any intent other than a desire faithfully Jto 
perform the duties of his office of Postmaster-General, and 
protect the public interests committed to his charge, but 
the said damages were given by us on the ground that the 
acts complained of were illegal, and that the said sum 
of $11,000 was the amount of actual damage to plaintiffs, 
estimated by us to have resulted from said illegal acts." 

Reversed by the Supreme Court, 3 How. 87. 

Note. — In a former proceeding the plaintiffs applied for a man- 
damus on the defendant, to compel him to pav the sum awarded to 
the plaintiffs. The Supreme Court of the United States affirmed 
the action of the court below, awarding the writ. 12 Pet, 524. 
The present case is reported in 3 How., 87, the Supreme Court 
there holding: 

1. That where a party has a choice of remedies for a wrong done 
to him, and he elects one and proceeds to judgment, and obtains 
the fruits of his judgment, he cannot, in any case, afterwards pro- 
ceed to another suit for the same cause of action. 

2. After a reference, an award, and the reception of the money 
awarded, another suit cannot be maintained on the original cause 
of action, upon the ground that the party had not proved, before 
the reference, all the damages he had sustained, or that his damage 
exceeded the amount which the arbitrator awarded. 

3. Evidence of special damages was inadmissible under this de- 
claration. It is in form an action for a tort, yet in substance and 
truth it is an action for the non-payment of money. 



6 Clark v. Ford. 

John D. Clark 

vs. 

Thomas Ford. 

At Law. Decided January 12, 1841. 

Tresspass on the Case for Libel, 

1. A motion compelling the de- the re-appointment of a party 

fendant to elect on which plea to office, and stating that his 

he will go to trial, allowed. general reputation and char- 

o rk« • Aia^^^^^^ r^t r^«>.v:^« k- acter were such as to make 

\wp/n w![ hfio^^^^ him unfit for such appoint- 

tween two judges sittmg on ^^„* «„j #.u*..-> ,.,«« ^I^^r^w* 

the bench, the court will re- "1*=,"'' * „rnhlhu «.,« ?^ 

^«e-» ♦«. a4„4* *u^ i^^t^w.,,^*^:^^^^ *d1c or prooaDle cause tor 

is D«ved instructions ^^j^j„^ ^^^ ^^.^ ^ 

as prayed. ^^^ j^^j^^ ^j^^^ ^j^^ plaintiff 

3. Where a paper was written could not recover in an ac- 

for the purpose of preventing tion for libel. 

The declaration claims damages for injury received by 
the plaintiff. 

The defendant pleaded not guilty and justification. 

Brent & Brent for plaintiff. 

Joseph H. Bradley for defendant. 

This is an action of trespass on the case brought by John 
D. Qark, a justice of the peace for the County of Washing- 
ton, whose office was about to expire, against the defendant, 
for libel. 

The Case will appear in the bills of exceptions. 

On motion made by the counsel for the plaintiff as to 
which plea the defendant would elect to go to trial, the plea 
of not guilty was stricken out, and the plaintiff joined issue. 

Upon the trial of the issue joined in this cause, the plain- 
tiff, to maintain and prove the said issue on his part, gave 
in evidence a certain written paper addressed by the defend- 
ant to the President of the United States, and it was admitted 
by the said defendant that he wrote the said paper and laid 
it before the said President, and the plaintiff further pro- 
ceeded to show that the words set out in his sad declaration 
are contained in said paper writing, and further that said 
John D. Clark was not renominated to office when his term 
of service expired, and the said plaintiff here rested his proof. 
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Whereupon the defendant, by his counsel, did then and 
there pray the said court to instruct the jury, that the plain- 
tiff was not entitled to recover in this action upon the 
evidence aforesaid, and the two judges then upon the bench 
did differ in (pinion as to the law, and did therefore refuse 
to give the said instruction so prayed for by the counsel of 
the said defendant. For which refusal the counsel for the 
defendant excepted. 

On the further trial of this cause, the plaintiff further, to 
nraintain the issue on his part joined, offered evidence tend- 
ing to show that the said defendant, before the presentation 
of the said paper to the President, threatened to have the 
said plaintiff broke if it cost him $20,000 to do so: that his 
character was not as represented in said paper. 

Thereupon the defendant gave evidence to show that it 
was; and also that a great many other citizens of Washing- 
ton united in an address to the President praying that the 
said Claric should not be renominated to the office of justice 
of the peace, his commission being about to expire. And 
the plaintiff then offered evidence that a majority of the 
citizens of the Second Ward, with whom the witness had 
conversed on the subject, appeared to be desirous that the 
said Claric should be re-appointed to said office, and that he 
knew many of the most respectable citizens of said ward 
were in favor of it. 

Thereupon the said defendant, by his counsel, did then 
and there pray the court to instruct the jury: 

That if from the evidence aforesaid the jury shall be of 
the opinion that the said paper was written by the defend- 
ant to the President for the purpose of preventing the 
re-appointment of the said plaintiff to the office of justice 
of the peace, and if they shall further find that his general 
reputation and character was such as to make him unfit for 
such appointment, and also that there was reasonable or 
probable cause for the said defendant to write the said paper 
to the said President with the intent aforesaid, then the 
said plaintiff is .not entitled to recover. And the said plain- 
tiff, by his said counsel, then and there objected to the 
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granting of the said instructions so as aforesaid prayed for, 
and on the part of the said defendant prayed the court to 
instruct the jury: 

That if the jury believed the defendant published the alleged 
libel, and that the defendant has failed to justify the same, 
then the plaintiff is entitled to recover, if the defendant 
maliciously or without probable cause published the alleged 
libel; which instructions prayed for on the part of the plain- 
tiff were refused and the instructions prayed for on the part 
of the defendant, as aforesaid, were granted by the court; 
which refusal of the pra3'er of the plaintiff and granting of 
the prayer of the defendant, were excepted to on the part of 
the plaintiff. 

Verdict for the plaintiff; damages, $900. 

Joseph H. Bradley for the defendant moved for a new 
trial for the following reasons: 
That the verdict was against the evidence; 
That the verdict was against the law; 
On the ground of newly discovered evidence; 
That the damages given by the jury were excessive. 

The motion was argued by counsel on both sides, and 
overruled by the court. 
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Thomas B. Reilly 

vs. 

H. R. Maryman. 

At Law. Decided January 12. 1841. 

Replevin of Goods Taken in Distress, 

In a replevin suit to recover rear, the court on motion or- 

goods distrained for rent upon dered so much of the judg- 

which there was judgment for ment as called for a return of 

the returning of the goods re- the goods to be stricken out. 
plevied, and for the rent in ar- 

The declaration alleges that the defendant took and 
detained the goods of the plaintiff. 

The defendant avows the taking and that they were taken 
in distress for rent in arrear. 

Henry M. Morfit for plaintiff. 

Brent & BRENt for defendant. 

The defendant made a distress for rent due from the plain- 
tiff to the demisor of the said plaintiff. The plaintiff 
brought this suit to recover the goods distrained. The 
jury rendered the following verdict: 

"And the jurors aforesaid, upon their oaths do say, that at 
the time of the distress the sum of $250 was due by said Reilly 
to C. B. Hamilton (whose bailiff the defendant was), for the 
two first quarters' rent of a house for the year ending on the 
1st day of September, 1839, as avowed by the defendant; and 
they further find the value of the distress to be $339; and 
they further find the amount of rent in arrear now due, with 
interest, by way of damages, to be $277.50; on which the 
judgment of the court was: That the plaintiff shall take 
nothing by his writ, but that he and his pledges to prosecute 
shall be in mercy, and that the defendant shall go without 
day, and that he shall have a return of the goods and chattels 
aforesaid, to hold them irreplevisable forever. And it is further 
considered by the court here, that the said defendant shall 
recover against the plaintiff the sum of $277.50, the arrears 
of rent, it being the value of the goods and chattels afore- 
said, and $15.21 for his costs and charges, making together 
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the sum of $292.71 ; and that the defendant shall have execu- 
tion thereof." 

On motion by the plaintiff, through his attorney, so much 
of the judgment as called for the return of the property 
was stricken out, the judgment so corrected to stand as 
the judgment of the court. 



Lenox v. Lenox's Ex'rs. 



II 



Mary L. F. Lenox 



vs. 



William A. Lenox's Executors. 
Orphans' Court. Decided January i6, 1841 

Caveat Under a Will, 



1. Where in a will a desire is ex- 
pressed that a legatee should 
pursue his studies and receive 
the best education the country 
could afford, and the expense 
of the same should be charge- 
able to the estate, until he 
should arrive at the age of 21 
and be entitled to his propor- 
tion, and during the period be- 
tween his arrival at the age of 
21, and the division and dis- 
tribution of the estate, he be 
allowed a sum sufficient for 
his prudent support, to be 
after deducted from his pro- 
portion, it was held that the 



testator intended that the pro- 
portion of such legatee should 
become vested at the death of 
the testator payable at a fu- 
ture day. 

When such legatee died be- 
fore the time appointed for 
the distribution of the estate, 
leaving a last will and testa- 
ment by which he bequeathed 
to his widow the proportion 
he would have received if he 
had lived Until the time of the 
distribution, it was held that 
the legacy to the husband did 
not lapse and that the widow 
was entitled to it. 



The petitioner was the widow of William A. Lenox, who 
died, leaving a last will and testament, in which he be- 
queathed to her all of the personal estate left to him under 
the will of his father, Peter Lenox. She claims that she is 
entitled to receive under her husand*s will the share her 
husband would have received as one of the distributees 
under his father's will. 

The other legatees under the will of Peter Lenox, filed 
a caveat claiming they were the sole legal heirs and dis- 
tributees of the deceased William A. Lenox, and claiming 
the whole of the residue of the estate of Peter I^nox, now 
in the hands of the executors of the said Peter. 

Joseph H. Bradley appeared for the petitioner. 
Brent & Brent for the caveators. 

The substance of the will of Peter Lenox will appear in 
the opinion. 

The case was argued by the counsel on both sides before 
the judge of the Orphans' Court, Nathaniel P. Causin, and 
Edward N. Roach, Register of Wills. 
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The judge delivered the opinion : 

In this case the executors of Peter Lenox, being ordered 
by the court to make distribution of his estate under the 
will, the widow of William claims to be entitled, under the 
will of her husband, to his proportion of his father's estate. 
It is contended by the executors of Peter Lenox that as the 
said William died before the time appointed in the will for 
the distribution of said estate, the legacy to him lapsed, and 
was not transmissible to his representatives, and that there- 
fore her claim is null and void. 

Courts of equity (and courts of law also) will always con- 
strue wills agreeably to the intention of the testator, if such 
intention be not contrary to and inconsistent with the rules 
of law. The intention of the testator is to be derived from 
the words used in the will; and in the construction of am- 
biguous expressions, we are told that the situation of the 
parties may very properly be taken in view; the ties which 
connect the testator with his legatees; the affection subsist- 
ing between them; the motives which may reasonably be 
supposed to operate with him, and influence him in the dis- 
position of his property; are all entitled to consideration in 
expounding doubtful words, and ascertaining the meaning 
in which the testator used them. Throughout the will a 
disposition is evinced to secure for testator's family a lib- 
eral support. The legatee in question was his eldest son; a 
desire is expressed in the will that he and testator's other 
son. Walter, should pursue their classical and other studies, 
and receive the best collegiate education that the country 
could afford, and that the expense of the §ame, together with 
their maintenance, should be chargeable to the estate until 
they should, respectively, arrive at the age of twenty-one, 
and be entitled to their separate proportions thereof, and, 
during the* period between their arriving at the age of 
twenty-one. respectively, and the division and distribution 
of the estate, they should be allowed therefrom a sum suf- 
ficient for their prudent support, to be afterwards deducted 
from their separate proportions. Could stronger language 
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be used to convey the idea that the testator intended the 
gift as debitum in proesenti, solvendum in futurof If, as is 
argued, the legacy lapsed in consequence of the death of the 
said William before the time named for the distribution, 
how could the amount which was to be allowed him, if over 
twenty-one at his death, for a support after coming of age, 
and before the distribution, be deducted from his separate 
proportion. If the legacy lapsed, his representatives at the 
distribution were entitled to nothing. What then would be 
the situation in which the executors would find themselves 
if, ak we will suppose, some five or six years had elapsed after 
the said William arrived at twenty-one, before his death, 
under the will, the time not having arrived for distribution, 
the executors were bound to allow a sum sufficient for his 
prudent support, and an intimation is given them that if he 
died before distribution, the legacy will lapse — ^his repre- 
sentatives will be entitled to nothing? From what fund 
then is to be deducted the amount paid should such an event 
occur? To whom are the executors to look for this sum. 
Might they not hesitate to comply with the directions of the 
will — could the testator, judging from the whole tenor of the 
will, so strongly manifesting in every part a desire to look 
after the comfort and promote the welfare of each and every 
member df his family, have intended thus to deal with his 
child and executors? By no means; a fund is named of 
which the amount is to be deducted; out of this, and this 
only, it can be taken. There is no such fund unless each 
child has a separate proportion; he could not have a separate 
proportion if the legacy lapsed; therefore it was not the 
intention of the testator that it should fail, but that it should 
vest at his death, to be reduced into possession at a future 
time mentioned in the will. Again, the testator gives and 
bequeaths all his stocks, whether bank, insurance or corpora- 
tion, to his aforesaid children, share and share alike, but no 
distribution shall be made until the youngest child shall be of 
age; or, in other words, that he intends that each and 
every child named in his will shall be entitled at his death 
to his proportion of said stock, the possession, however, 
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not to be enjoyed until the time specified; such further 
appears to have been the intention of the testator from 
the fact of his not having inserted in the will words (and it 
is usual when such an intent exists to make it known by 
language clear and not liable to misconstruction) going to 
show that only those would be entitled who should be in 
esse at the time named for the distribution, as for instance: 
**I give and bequeath all my stock, &c., not to my aforesaid 
children, but to such of them as shall be living when the 
distributon takes place." The intention then would clearly 
seem to favor the claim of the representative of the legatee. 
It remains to ascertain whether that intention is contrary to 
or inconsistent with the rules of law. 

If the bequest is made payable at a future period, the 
question arises whether it is contingent and depending upon 
the event of the legatee being in existence at the time, or 
whether, in case of his previous death, the right to it is so 
vested in him as to be transmissible to his representatives. 
All the authorities to which reference have been had agree 
that the time being annexed to the substance of the gift as 
a legacy, "if" or **when" one shall attain twenty-one, it 
will not vest before that contingency happen, this is a con- 
dition annexed to the legacy and the legatee is entitled only 
upon the fulfillment of the condition, but if the tipie is an- 
nexed to the payment, if complete words of gift direct the 
executors to pay, the other words only fix the time of such 
payment, then the legacy vests, and is transmissible as a 
legacy to be paid at twenty-one. This I conceive to be the 
case in the present instance; the legacy vested at the testa- 
tor's death, not to be reduced into possession, however, until 
the time sp)ecified for the distribution to take place, and not 
leing contingent, but vested, the legatee having died before 
distribution, his representative is entitled to the amount 
which he would have received had he not died before the 
happening of that event. 

In 3d Durnford & East, 41, one Michael Lea devised cer- 
tain premises to Thomas Lea and Edward Johnson, and their 
heirs and assigns, to hold to them and their heirs until 



Lenox v. Lenox's Ex'rs. 15 

Michael Lea, second son of his nephew Thomas, then about 
thirteen, should attain the age of twenty-four, on con- 
dition that they should, out of the rents and profits during 
that time, keep the building in repair; he then devised to 
Michael Lea, his great-nephew, when and so soon as he 
should attain the age of twenty-four, the premises in question. 
Said Michael Lea attained the age of twenty-one, but died un- 
der twenty-four intestate, leaving Thomas Lea, the defend- 
ant, his brother, heir-at-law. It was cotitended that the 
words "when" and "so soon as," operated as a condition 
precedent to Michael Lea taking any interest under the de- 
vise, and the event of his attaining the age of twenty-four 
not having happened, the condition was defeated, and con- 
sequently his heir-at-law could take nothing. That the 
words had the same meaning as "if said Lea shall attain, 
&c.," and "if" was expressly determined to raise a condition 
precedent. The only question is whether, in the event of 
Micheal Lea dying before he attained the age of tweftty- 
four, this was a vested interest in him descendible to his 
heir-at-law, and consequently whether a title is derived to 
the defendant who claimed under him. I conceive that 
there can be no doubt on this question. It has been argued 
that it depended on a condition precedent, and that not having 
happened, that the estate never vested in Michael Lea, and 
certainly the. consequence contended for would follow if this 
were a condition precedent. The only case cited in support 
of it is that of Brownsend vs. Edwards, but is must be re- 
membered that the words there are very different from the 
present — ^there it was. "if he should attain the age of twenty- 
one." But the words in this case only denote, the time when 
the beneficial interest was to accrue. But the question does 
not depend on argument merely. It has been settled ever 
since the time of Lord Coke — ^the first case on this subject 
is in 3 Rep., 19, Boraston's case, in which the words were, 
"when my son shall attain the age of twenty-one." There 
the court held the remainder was executed in the son imme- 
diately after the death of the testator, and that it did not 
rest in contingency, and that the words "when" and "then" 
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only denote the time when the remainder shall take effect in 
possession, for when these adverbs refer to a thing which 
must of necessity happen, then they make no contingency. 
The same doctrine is found in the case of Mansfield vs. Du- 
gard, I Gen. Abr. of Eq. Cas., 195. The last case on the 
subject is Hayward vs, Whitby, i Burr., 228; that was a 
devise to trustees to lay out the rents and profits of the de- 
vised premises for the maintenance, education, bringing up, 
and putting forth into the world of Thomas and John Hay- 
ward, sons of the testator's sister, during their minority, 
and when and as they should respectively attain the age of 
twenty-one, then to the use of the said sons of his sister 
and their heirs equally. The testator made the two trustees 
his executors. One of the testator's nephews died under 
the age of twenty-one, and the question was whether, as he 
did not live till the time when the estate was to come into 
possession, it was a vested remainder. The court, after argu- 
ment, decided that it was, and Lord Mansfield recognized 
Boraston's Case, and the case of Mansfield vs. Dugard (herein- 
before referred to), adding that these words could not 
operate as a condition precedent, but as giving an absolute 
interest in the fee, and denoting the time when the remain- 
der was to take effect in possession. 

Justice Ashhurst, in this tase, comes to the same conclu- 
sion; he remarks further, "this is like the case of a legacy 
to be paid when the party attains the age of twenty-one — 
that is a vested legacy." Justice Goore further remarks, that 
this construction in consonant to the testator's intenton, for 
otherwise, had Michael Lea left any issue they would not 
have taken anything under the will; it was doubtless the 
testator's intention that Michael Lea and his children should 
take the whole. 

Thus it will be seen what construction has been placed 
upon the words "until when" and "so soon as," in the pre- 
ceding cases. It has been decided, that in gifts of personal 
estate, or legacies, it is the same. Here I conceive that 
complete words of gift directed the executors to pay — "I 
give and bequeath all my stocks of every description, whether 
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honk, insurance or corporation, to my aforesaid children, 
share and share alike, but no distribution shall be made un- 
til the youngest child shall be of age;" in other words, to 
vest at the death of the testator, to take effect in possession 
when the youngest child should come of age — not to vest in 
contingency, to be enjoyed by those and those only who should 
be living at the appointed time for distribution. In view of 
all the circumstances, equity, not unaccompanied, but calling 
to her support the decisions in courts of law, would seem to 
favor the claim of the widow of said William, and declare, 
as the decision of this court that the legacy did not lapse by 
his death, but vested in him on the death of the testator, 
and that his wife is entitled, under his will, to the propor- 
tion he would have received had he lived till the time of 
distribution, or, in other words, the legacy of William Lenox 
did not lapse, but vested at the death of the testator, and 
was, therefore, transmissible. 

An appeal was taken to the Circuit Court, but the appeal 
was not prosecuted. 
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Thomas Sangster 

Thomas Quantrill. 

At Law. Decided January 23, 1841. 

Action upon an Award. 

1. Where a party to an award 2. An award will not be set 
without any fraudulent intent aside except for the reasons 
revoked the submission and mentioned in the Act of Mary- 
gave notice thereof before the land of 1778, ch. 21, sec. 9, or 
award was made and signed, for such reasons as are ap- 
the authority of the arbitra- parent on the face of the 
tors thereupon ceased. award. 

This was an action of debt upon an award in favor of 
plaintiff made by arbitrators, in a controversy between 
plaintiff and defendant. 

H. MoRFiT for the plaintiff. 

J. Marbury for the defendant. 

The following is the agreement submitting the claims of 
the parties: 

"It is agreed between Thos. Sangster and Thos. Quantrill, 
that they refer their business to the arbitrament of T. L. 
Thurston and Wm. Stewart, who shall call a third party in 
case of their disagreement; and the said referees, in all re- 
spects, shall hav^ power of decision in law, in justice and in 
honor; they shall award in all cases, and where defects in 
proof or contract does not supply them with definite data to 
form an opinion, they are at liberty to supply the same 
agreeably to the established custom of business and their 
idea of right; and their decision shall be final, and they 
are at liberty to make statement, and, if necessary, produce, 
on any matter of account, proof. 

"13th day of Aug., 1839. 

"Thos. Sangster. 
"Thos. Quantrill.'' 

After examining the proofs, &c., submitted to them, the 
arbitrators made the following award: 

"Whereas, divers disputes and controversies have hereto- 



Sangster v. Quantrill. 10 

fore arisen between Captain Thomas Sangster, of Fauquier 
county, State of Virginia, and Captain Thomas Quantrill, 
of Georgetown, in the District of Columbia, concerning their 
affairs generally; and the said Thomas Sangster and 
Thomas Quantrill having mutually agreed that all matters 
in difference between them relative to their said affairs gen- 
erally, should be submitted to the arbitrament, final end, and 
determination of the subscribers, and having entered into a 
mutual agreement, or obligation, thereby binding themselves 
each to the other, to stand to, abide, perform and keep the 
award which the subscribers shall make: Now know ye, 
that we, the subscribers, having fully examined, and duly 
considered, the proofs and allegation of both parties afore- 
foresaid, that have been submitted to us, do award as fol- 
lows: That the said Thomas Quantrill shall pay to the said 
Thomas Sangster the sum of $1,303.51 current money of the 
United States on or before the ist day of November next 
ensuing the date hereof; upon the payment of which sum 
the said Thomas Sangster shall sign and deliver to the said 
Thomas Quantrill a release in full for all demands or claims 
whatsoever which might have arisen in consequence of the 
matters in dispute submitted to the arbitrament, decision 
and award of the subscribers, excepting so far as relates to 
their existing joint claims or interest in reference to pension 
claims, and land from the General and State governments, 
and of individuals. 

"In testimony whereof, we have hereunto set our hands 
this 28th October, 1839. 

"Wm. Stewart. 
"Th. L. Thurston." 

Copy of the award was served on the defendant, and de- 
mand for payment of the amount of the award was made 
on the first day of November, 1839. 

On the trial of the cause the defendent. through his at- 
torney, prayed the court to instruct the jury : 

"That if the jury believe from the evidence that Mr. 
Quantrill, without any fraudulent intent, revoked the submis- 
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sion, and gave notice thereof to the said arbitrators before 
the award was made and signed by the arbitrators, the &u- 
thority of the arbitrators thereupon ceased, and the award 
made thereafter was null and void, and the plaintiff is not 
entitled to recover thereon in this action." 

The court gave the instruction as prayed, and there was a 
verdict for plaintiff for the amount of the award. 

The defendant, by his attorney moved for a new trial be- 
cause of misdirection in a matter of law by the court to the 
jury. 

Mr. Marbury cited Green vs. Pole, 6 Bing., 443, and 4 
Moore & Payne, 198. 

Plaintiff, who had taken a verdict subject to an award 
under an order at nisi prius, after the case had been heard, 
and just before the award was about to be made, revoked 
the arbitrator's authority, with circtunstances savoring of 
mala fides, and gave fresh notice of trial. 

Mr. Morfit, contra, cited Dorsey vs, Jeoffray, 3 Har. & 
McHenry, 121. 

No reasons good to set aside an award but those mentioned 
in the act of Maryland of 1778, ch. 21, sec. 9, or which are 
apparent on the face of the award.* 

The court, after hearing argument overruled the motion. 



♦Act of Maryland of 1778, ch. 21, sec. 9. That such award shall 
remain seven days in general court during their sitting, if returned 
to the general court, or four days in the respective county courts 
during their sitting, if returned to any county court, after the re- 
turn thereof, before any such judgment shall be entered up; and if 
it shall appear to the justices of the court to which any such award 
shall be returned, within the respective times aforesaid, that the 
same was obtained by fraud or malpractice, in or by surprise, 
imposition or deception of the arbitrators, or without due notice 
to the parties or their attorney or attorneys, it shall or may be law- 
ful for the said court to set aside such award, and refuse to give 
judgment thereon 
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The United States 

vs. 

Mary L. Euason, Administratrix of William A. Eliason. 

At Law. Decided January 23. 1841. 

Action on an OMcer^s Account. 

An army officer ordered to take He/d, on a suit by the govern- 

charge of and superintend the ment unon his account for 

works on certain fortifications alleged balances due, that the 

claimed credits for extra ser- proviso of the 3d section of 

vices under the Army Regu- the act of Congress of 1835, 

lations for 1821, 2i per centum Ch. 30, did not apply to the 

of the amount disbursed by case and that he was entitled 

him. to such credits. 

This was a suit brought by the plaintiffs for a balance due 
on an army officer's (the late Wm. A. Eliason) account. 

The declaration contains the usual counts. 
The cause was tried on an agreed statement of facts. 
F. S. Key for the United States. 
Joseph H. Bradley for the defendant. 
The declaration is as follows : 
"District of Columbia, 
Wdshington County, 

"William A. Eliason, late of Washington county, gentle- 
man, was attached to answer unto the United States in a 
plea of trespass on the case, &c. And whereupon the said 
plaintiffs, by F. S. Key, their attorney, complain that 
whereas the said defendant, on the first day of January, in 
the year of our Lord one thousand eight hundred and thirty- 
nine, at the county aforesaid, was indebted unto the said 
plaintiffs in the sum of nine thousand eight hundred and 
thirty dollars and thirty-two cents, current money, for sun- 
dry matters and articles properly chargeable in account, as 
by a particular account thereof herewith into court ex- 
hibited appears; and so being indebted, the ^aid defendant, 
in consideration thereof, afterwards, to wit, on the day and 
year aforesaid, at the county aforesaid, undertook and faith- 
fully promised to the said plaintiffs to pay the said plaintiffs 
the aforesaid sum of money when he should be thereto after- 
wards required.' 



' [To Wit 



» 
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Then followed a count for the like sum \aid out and ex- 
pended at the request of the said defendant, and — 

A count for a like sum found in arrears, and due to 
the said plaintiffs. 

"Yet, the said defendant, not regarding his said several 
promises and undertakings, so by him made in this behalf 
as aforesaid, but contriving, and fraudulently intending, 
craftily and subtilely to deceive and defraud the said plain- 
tiffs in this respect, hath not yet paid the said several sums 
of money, or any part thereof, to the said plaintiffs (al- 
though so to do the defendant was requested by the said 
plaintiffs, to wit, on the same day and year aforesaid, and 
often afterwards, at the county aforesaid), but he to do this 
has hitherto refused, and still refuses. Whereupon the said 
plaintiffs say they are injured and have sustained damage to 
the value of twenty thousand dollars current money, and 
therefore the said United States bring suit, &c." 



"John Doe, \ 
••Richard Roe, r'''^''' 



"F. S. Key, 
''Atfy for )he United States 

for the District of Columbia." 

The cause came on for trial at the March Term, 1840, and 
the death of the defendant, William A. Eliason, was sug- 
gested, when Mary L. Eliason, administratrix, appeared. 

The following agreed case was submitted for the opinion 
of the court: 

On the trial of the above cause the plaintiffs, to main- 
tain the issue on their part joined, offered in evidence the 
transcript from the Treasury Department which states a 
balance of $2,600.75 due from the defendant to the United 
States. And the defendant then offered evidence to show 
that said intestate was a captain in the United States corps 
of engineers, and, as such, was ordered to take charge of and 
superintend the works on Fortress Calhoun, and took charge 
of. on, and continued the said work from, the 7th of Novem- 
ber, 1834, to the loth of September, 1838. And further of- 
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fcred in evidence the general regulations of the War De- 
partment, as follows: 

Article 67, section 14. *'When there is no agent for for- 
tifications the superintending officer shall perform the duties 
of agent, and while performing such duties, the rules and 
regulations for the government of the agents shall be appli- 
cable to him; and as compensation for the performance of 
that extra duty, he will be allowed, for moneys expended by 
him in the construction of fortifications, at the rate of two 
dollars per diem, during the continuance of such disburse- 
ments, provided the whole amount of emoluments shall not 
exceed two-and-a-half per cent, on the amount expended." 
Army Regulations of 182 1, p. 167. 

And further, that the said intestate while thus employed 
disbursed $214,392.61. That he was also directed to take 
charge of and superintend the removal of a light-house into 
Fortress Calhoun, in which service he disbursed $1,143.13. 
And further, that he was charged with the disbursement of, 
and did disburse, the sum of $1,891.43 for incidental ex- 
penses of fortifications, beginning in the year 1830. And 
that he purchased for the use of the engineer department a 
set of instruments and case, and the department allowed him 
for the instruments, but refused to allow him for the case, 
amounting to $10. And further, that the pay and emolu- 
ments of the said intestate had been stopped by the Govern- 
ment of the United States from the 31st day of December, 
1838, to the 15th day of June, 1839. amounting to $1,014.95. 
And the defendant claimed credits to the amount of 
$3,764.05. And further offered evidence that all the claims 
above stated, except that for pay and emoluments, had been 
submitted to and rejected by the auditing officers of the 
Treasury Department. And further produced and offered in 
evidence the statement of the state of the appropriations 
under which the disbursements were made, in which it states 
the total amount to be accounted for by Captain Eliason 
since April i, 1835, $214,392.61. 

The plaintiffs offered in evidence the regulations of the 
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War Department of March 14th, 1835, construing the pro- 
viso in the act of Congress of March 3d, 1835. 

And upon the foregoing statement it is submitted to the 
court to sav whether the defendant's intestate was en- 
titled by law to the allowance claimed by him for dis- 
bursements as above stated. If the court is of opinion that 
he is so entitled, then the judgment to be for defendant, if 
otherwise, for the plaintiff for the amount appearing due 
by the transcript.* 

The following is the opinion of the court: 

Upon the full consideration of the case stated as aforesaid, 
the court is of opinion that the proviso in the act of March 
3' ^835, ch. 30. sec. 3,t is only applicable to the disbursing of 
public money appropriated by law during the session of Con- 
gress in which that act was passed, and it appearing to the 
satisfaction of the court that no part of the money as aforesaid 
disbursed by the defendant was appropriated at the said session 
of Congress ; the court is also of opinion that the said intes- 
tate was entitled to the allow^ances claimed bv him for the 
disbursements as above stated, and do therefore order the 
judgment to be entered for the said defendant. 



*The amount stated in the declaration was reduced to the amount 
stated in the transcript of the Treasury Department. 

+Sec. 3. of the act of March 3, 1835, ch. 30, repealed the second 
section of the act of 1834, ch. 92, making appropriations for the 
civil and diplomatic expenses of the government for the year 1834, 
and contained a proviso that no officer should receive under this 
act a greater annual salary or compensation than was paid to such 
officer for the year 1832, and that in no case shall the compensa- 
tion of any other officers than collectors, appraisers and surveyors, 
whether by salaries, fees. or otherwise, exceed the sum of $1,500 
each, per annum. Xor shall the union of any two or more of these 
offices in one person entitle him to receive more than that sum, &c. 
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KiLLELUM H. Lam BELL 



vs. 



The Corporation of Washington and A. B. McClean. 

Equity. Decided March 24, 1841. 
To Enjoin the Execution of a By-law, 



1. The corporation of Washing- 
ton has power to designate the 
sites where fish may be cleaned 
and packed. 

2. The corporation has power to 
purchase any land for the pur- 
pose of sites on which to clean 
and pack fish, and to prohibit 
the cleaning or packing fish, in 
any other place or places, and 
to protect the public health. 



3. The acts of the corporation of 
March 8th, 1841, and March 
18th, 1841, are void at com- 
mon law. 

4. A court of equity will prevent 
a great or an irreparable in- 
jury, and will restrain the cor- 
poration from enforcing the 
penalties of an illegal by-law. 



F. S. Key and Walter S. Jones for petitioner. 
Jos. H. Bradley and R. S. Coxe for the corporation. 
The Case is stated in the opinion of the court. 

Upon filing the bill of complaint an injunction was issued, 
enjoining and prohibiting the defendants from demanding 
or exacting any of the penalties mentioned in either of the said 
by-laws of the said corporation, or from suing for, or other- 
wise recovering the said penalties, until further order of the 
court. 

F. S. Key, for complainant, submitted the following points 
and authorities: 

By-kaws and ordinances of corporations, municipal and 
other, void as monopolies; good if they regulate trade as 
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to prevent monopoly ; void if they go to establish a monopoly 
Wilcock on Corporations, 141, sec. 332, 333 and 334. 

As to restraint of trade and oppression of the citizen. 
Ibid, 144-5, sees. 343, 344, 345 and 346. 

Bond given in corroboration of a void by-law equally 
void. Ibid, 146, sec. 349. 

One part void, the entire by-law is void ; t. e, if the by-law 
he entire, each part having a general influence over the rest, 
all together being part and parcel of one system of vicious 
legislation. Ibid. 160- 1, sees. 384, 385, 386, 387 and 388. 

Chief Judge Cranch delivered the opinion of the court. 

The bill of plaintiff states, in substance, that he, in 1839, 
leased of Mudd and Murray, for four years, two whar^'es on 
the Potomac, called Cana's wharf and Brent's wharf, 
which then, and ever since the year 1823, had been estab- 
lished by a by-law of the Corporation of Washington of the 
19th of March, 1823, as fish docks, and used as such; that 
his motive in leasing those wharves was to carry on the busi- 
ness of purchasing, curing and selling fish, and that he had 
carried on the said business there for several years, and had 
erected buildings, and at considerable expense prepared to 
continue the business during the approaching fishing season; 
that it is a place where the business miay be carried on without 
being a nuisance to anybody ; that on the 8th of March in- 
stant the corporation passed the by-law of that date author- 
izing the mayor to contract with A. B. McClean, giving him 
the exclusive privilege of using his wharf as a fish dock, for a 
certain compensation to be made by him in the transfer of 
certain real estate to the corporation, and prohibiting the 
sale of fish out of any vessel at any other site; that the 
corporation bad no authority to grant such a monopoly; that 
the by-law was therefore void; that the corporation and 
McClean avow their determination to enforce the said 
by-law by exacting the fines 'and penalties, &c.; and prays 
injunction forbidding them to execute the contract, or, if 
executed, forbidding them to carry it into effect, and com- 
manding them to bring it in to be cancelled and rescinded, or 
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declared void, &c. : and that the plaintiff may be quieted in 
his possession and use of his wharves ; and for general relief. 

llie ordinance or by-law is avowedly for a monopoly, and 
all its provisions are calculated to enforce it and secure its 
l.enefit to McClean* 

The contract which it authorizes is clearly illegal and 
void £t con^mon law, and so are all its provisions for carry- 
ing it into effect. The whole by-law is void, the repealing 
clause as well as the other, for the repeal it predicated upon 
the validity of the other provsions of the act, which are all 
parts of the saire system. 

The by-law of the i8th of March, 1841, is also void, as 
it goes to enforce the by-law of the 8th, and is dependent 
upon it. Its object is to carry into effect more completely 
the illegal contract authorized by the preceding by-law; and 
I think it is wholly void, as its provisions depend upon the 
validity of the bv-law of the 8th of March, and must abide 
its fate. 

1 he landing or selling fish from a boat is not necessarily 
a nuisance, even in the most populous part of a city. It is 
only in the cleaning, or by suffering the fish or offal to 
prtrify and become offensive, that it becomes a nuisance. 
It is, therefore, not necessary to prohibit the landing and 
sale of fish from boats in order to exercise the power of pre- 
venting nuisance. The corporation has power to regulate 
and establish markets, and under that power may establish 
a fish market, and prohibit the sale of fish at any other 
place, but it is not necessary to this purpose that all the fish 
should be landed at one wharf, and if they establish a fish 
market they have no right to sell it as a monopoly. It must 
be for the common benefit of all the inhabitants. If the 
corporation build a market house they have a right to rent 
the stalls to reimburse their expenses, but not to give any 
one man an exclusive right of supplying the market with 
.'ny particular article. The public convenience, and not thi* 
emolument of the corporation, is the object for which the 
power of establishing markets is given : and it should not 
l^e used as the cover of a monopoly. 
2 
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The act of July nth, 1820, requires the mayor to desig- 
nate a site or sites for cleaning Ash, and to give public notice 
thereof, and prohibits the cleaning of Ash at any other place. 

The sites designated by the corporation in its by-law of 
March 19th, 1823, evidently relate to the sites which were 
required by the by-law of July nth, 1820, and mean sites 
for cleaning Ash, and they are so understood in the by-law 
of September 20, 1828. It is, therefore, apparent that those 
by-laws were intended to be in the exercise of the power to 
prevent nuisances, and not for the purpose of monopoly, and 
that circumstance distinguishes those by-laws from those 
which have been recently passed; which, therefore, cannot 
be considered as only the remodelling of the former. 

I think this is a case which, from its peculiar circumstances, 
calls for the aid of equity to prevent a great and perhaps 
irreparable injury and to restrain the corporation from en- 
forcing the penalties of an illegal by-law, and to prevent a 
multiplicity of prosecutions and suits which must arise if the 
parties are left to litigate at law. 

I am, therefore, of opinion that the injunction should 
issue. to restrain the corporation from demanding and exact- 
ing from the plaintiff any of the penalties mentioned in 
either of the said by-laws of the 8th and the 18 of March, 
and from suing for or otherwise recovering the same. 



March 27th, 184 1, the complainant Aled a supplemental 
bill in which he stated, that after the opinion delivered by 
the court, the Mayor, Board of Aldermen and Common 
Council of the City of Washington, whom he prays to be 
made defendants hereto, disregarding the said opinion have 
passed an ordinance of March 26. 1841, which he charges is 
void and illegal. He prayed that they be subpoenaed to ap- 
pear and answer; also that the writ of injunction may issue 
to said defendants, their officers and agents, directing, com- 
manding and enjoining them from executing the said ordi- 
nance, ^nd from any interference under said ordinance; and 
for such other and further relief, &c. 

The injunction was refused. 
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April I2th, 1841, the complainant filed another supple- 
mental bill, in which he states that a warrant has issued for 
the penalty under the said ordinance of the corporation, 
and a judgment has been rendered against him, on which he 
has appealed, to which appeal he refers, and prays as before, 
that an injunction be issued; and for such other relief as to 
the court may seem right. 

Upon filing the necessary bond a writ of injunction was 
issued to restrain the defendants from issuing or enforcing 
any execution or other process upon the judgment for the 
penalty in this supplemental bill mentioned, until the fur- 
ther order of the court, and from all further prosecution 01 
suit against the said complainant and all other persons who 
may during the present fishing season, clean fresh fish at the 
wharf in the occupation of the complainant, for thus 
cleaning them at that place, until the further order of the 
court. 

Subsequently the bill was dismissed without cost, upon the 
corporation releasing, as agreed to be done, all actions for 
penalties supposed to have been incurred under either of 
the ordinances mentioned in the proceedings. 
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Redecca Somerville^ Executrix of Henry W Somervilu:, 

vs. 

Equity. Decided Apkil 3, 1841. 
For Injunction and Release. 

A justice of the peace before wlietlier an amount received 
whom a deed was acknowl- at the time the deed was ex- 
edged will be allowed to give ecuted was a part of the con- 
parol evidence to explain sideration named in the deed. 

This is a bill broujifht by the complainant to enjoin the 
defendant frcm .advertising and .^^ellinjr under a deed of tmst 
in which tl e defend? nt is trustee, and praying;: a release 
from said trust. 

The facts, as stated in the bill, and not denied by the de- 
fendant in his answer, are as follows: 

Ilenrv Lee owed Menry \'. Somerville $i2 0(5o; for the 
pirpofe of paying this debt Lee conveyed, on the 19th day 
of Jme, 1829, an estr.te sitiated on the Foton^ac river, called 
Pope's Creek, to Somerville for $20,000, as stated in the 
deed of conveyance. On the same dav Lee covenanted with 
Somerville, reciting the sale, that ?8,ooo was yet unpaid, but 
was not to le paid lefore the expiration of .^even years; that 
he would look to the land sold as the sole means of obtain- 
ing the said si m of §^8,000. At the earnest request of Lee. 
Somerville drew a draft on his father-in-law in Haltimore. 
Maryland, in favor of Lee. for $1,000, payable in one year. 
These tn nsactions, viz., executing the deed, the covenant, and 
the draft, transpired on the 19th day of June 1829. On 
the 20th of June, Somerville exccited a deed of trust, re- 
citing that he was indebted to Henry Lee in the siuii of 
$8,000; and to seer re this debt executed a del)t of trust to 
C. C. Lee, as trustee, conveying the same estate as was 
conve} ed in the deed from Lee to Somerville, to said 
trustee. That $7,000 had been conceded as having been 
paid, and was credited on the note secured by the said deed 
of tri^st. 
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The only controversy was as to whether the draft of $i,ooo 
should be credited as part payment of the $8,000, or not. 
The complainant claimed that is was to be credited when 
the amount was received, and it having been received, it 
ought to be credited. The defendant held that it was no 
part of the $8,000, that the draft was drawn by Somerville 
before the deed of trust was executed, and could not have 
been received as part of the amount stated in the deed of 
trust. 

A letter was exhibited from Henry Lee to Somerville in 
which was recited a letter from C. C. Lee that he (Somer- 
ville) • claimed that the $1,000 should be credited on the 
amount due, but referred him to his brother, C. C. Lee, who 
was his attorney, having his power of attorney to do 
what he should think right and proper. 

The deposition of one of the justices of the peace who 
were present at the execution of the deed of trust and wit- 
nessed its execution, and being one of the justices of the 
peace before whom the deed was acknowledged, was offered 
as evidence, and it was allowed to be given notwithstanding 
the objection of the defendant, who contended that it was 
an attempt to contradict a deed by parol testimony. 

He deposed as follows: 

"I understood from both Lee and Somerville that the sum 
of $8,000 was the only sum to be paid by Somerville. The 
sum Lee owed Somerville was $12000, and $20,000 was the 
price required for the Pope's Creek estate. The $1,000 was an 
after matter, «id insisted on after the deeds were executed, 
and the whole business stopped. Somerville said he could not 
raise it, but he would consult Mr. Truman, his father-in-law, 
and find out whether he would permit him to draw on him for 
it, and that the $1,000 was in part of the $8,000, and not an 
additional $1,000; that after the deeds were executed Mr. Lee 
said he could not do without $1,000 to bear his expense to 
Algiers, which he said must be advanced out of the $8,000. 
I understood from both the parties the demand of the $1,000 
was made and negotiated as proposed; that it was to be in 
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part of the $8,000 when paid; no other sums were ever 
spoken of." 

F. S. Key for complainant. 

The following decree was passed: 

"This cause having been set for hearing, by consent of 
parties, on bill, answer, replication, and proof, and the court, 
having heard the arguments of counsel, and duly considered 
the same; doth hereby, on this third day of April, in the year 
of our Lord one thousand eight hundred and forty-one, ad- 
judge, order and decree that the defendant be, and he hereby is, 
perpetually enjoined from all and every proceeding under the 
said deed of trust filed as an exhibit in the sjid cause; to 
make any sale of the said land and premises mentioned in 
the said deed of trust, for payment of any part of the said 
sum of money mentioned in said deed, and from compelling 
in any way the payment of any money on account of the 
purchase money intended to be secured by said deed of 
trust; and that he execute and deliver to the complainant 
a good and sufficient release of and from the said deed of 
trust, and pay the costs of this suit." 



t> 
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Kraft 

vs. 
Stott. 

At Law. Decided April 14, 1841. 

• Damages. 



1. The building^ regulations will 
not allow a party owning a lot 
adjoining a frame building to 
injure the building while dig- 
ging a foundation for a brick 
house. 

2. That a party can build a wall 
equally on his own and neigh- 
bor's land when his neighbor's 
land is vacant. 

3. A frame house built on an ad- 



joining lot, previous to the 
erection of a brick house, will 
prevent a party from being 
benefitted by the right secured 
by the building' regulations, 
that is, the right to lay the 
wall equally on his own and 
the adjoining land. 
4. Sec. 4, Building Regulations, 
No. 1, Oct. 17, 1791, only ap- 
plies to vacant lots. 



Jos. H. Bradley for complainant. 
James Hoban for defendant. 

This is a suit to recover damages for injury to a frame 
building by reason of the defendant having encroached on 
the plaintiff's lot. in digging a foundation for a new brick 
house at that time about to be erected by the defendant. 

The defendant's counsel relied on the building regulations, 
which provide that in the erection of brick houses the per- 
son building may use so many inches of the adjacent 
lot in proportion to the thickness of the walls of the house 
therein to be built, and insisted that the building of a frame 
house on the adjoining lot, previous to the erection of a 
brick house, did not affect the right secured by the building 
regulations. It was also attempted to be shown that the 
usage of the city established such a right; and several of 
the most experienced and skillful builders, and some of the 
oldest citizens, were examined upon that point. 

Sec. 4, Building Regulations, No. i, October 17th, 1791 : 

"That the person, or persons, appointed by the commis- 
sioners to superintend the buildings, may enter on the land 
of any person to set out the foundation and regulate the 
walls to be built between party and party as to the breadth 
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and thickness thereof, which foundation shall be laid equally 
upon the lands of the persons between whom such party 
walls are to be built, and shall be of the breadth and thick- 
ness determined by such person proper; and the first builder 
shall be reimbursed one moiety of the charge of such party 
wall, or so much thereof as the next buildtr shall have oc- 
casion to make use of, before such next builder shall anyway 
use or break the wall. The charge, or value thereof, to be 
set by the person or persons so appointed by the commis- 
sioners." Rothwell's I^aws of City of Washington, 466. 

The court decided that the building regulations applied 
only to vacant lots. 

Verdict of $220 damages for the plaintiff. 



Easby V, Fletcher. 35 



William Easby. 

vs, 

Archibald Fletcher. 

Decided April 27, 184 1. 
Apprentice' s Indenture. 

Where an apprentice absents his master the number of days 

himself from his master, with- lost by his absence, to com- 

out consent, the court will mence from the expiration of 

compel the apprentice to serve his apprenticeship. 

This was a suit brought by the petitioner for compensa- 
tion for the loss occasioned by the absence of the respondent 
from the petitioner's service without consent. 

The petition is as follows : 

"Archibald Fletcher was, on the 19th day of February, 

1838. duly and lawfully bound as an apprentice to the pe- 
titioner, to leam the trade and mystery of a ship carpenter, 
and to serve as such until the i8th day of January, 1840. 
He came into the service of the petitioner as such apprentice 
and remained and continued under indenture until the 26th 
day of March, 1839, and continued absent until the 20th 
day of May, 1839, and again on the 27th day of August, 

1839, when he ran away and absented himself from the ser- 
vice of the petitioner, and hath remained and continued so 
absent hitherto to the present time, and althou^th often re- 
quested to return, hath hitherto refused to return to his ser- 
vice or to make the petitioner any compensation for the loss 
he has thereby sustained. The petitioner averred that he 
well and truly kept and performed all the warranties of the 
indenture required of him ; that the apprentice's service was 
of great value to him." 

The petitioner prayed that he may be awarded such com- 
pensation either by service or by payment of money as jus- 
tice and equity may require. 

Joseph H. Bradley for the petitioner. 
Brent & Brent for the respondent. 
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The case was submitted on the petition and the indenture 
accompanying it. after being argued by the respective 
counsel. 

The following is the opinion of the court: 

It appears that the respondent, Archibald Fletcher, was, 
on the 19th day of February, 1838, lawfully bound out by 
his father as an apprentice to the petitioner. William Easby; 
the said Archibald being then 19 years and 11 months of 
age; and that by the terms of said indenture, the time 
which he had to serve expired the i8th day of January, 
1840; and that during the said time which he had to serve 
as aforesaid, he absconded from his said master, and absented 
himself from the service of his said master from the 26th 
day of March, to the 22d day of May, 1839, and from the 
27th day of August, 1839, to the i8th day of January, 1840, 
making in all 150 working days. 

The court, therefore, on this 27th day of April, 1841, upcwi 
the petition of the said William Easby, and upon the ap- 
pearance of the said Archibald Fletcher, and upon full 
hearing of the parties by their counsel, doth award and 
order that the said Archibald Fletcher make compensation 
to the said William Easby. for his loss of the services of the 
said Archibald Fletcher, by serving him, the said William 
Easby, as an apprentice for the term of one hundred and 
fifty working days, commencing on the 3d day of May next. 
And in case the said Archibald Fletcher should refuse to 
obey this order, the said William Easby will have leave to 
apply to this court for an attachment of contempt or other 
process to enforce the same, for which purpose this cause 
will be continued from term to term until the further order 
of the court. 
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United States 

vs. 

Nathaniel P. Causin. 

At Law. Decided May i, 1841. 
Petition for Writ of Quo Warranto. 

By the act of Congress of May his office for life, and the of- 

25, 1838, the additional Judge fice was not vacant on the 

of the Orphans' Court, ao- death of the judge he was 

pointed under that act, held commissioned to assist. 

The petitioners, Richard Wallach and others, by their 
counsel, J. M. Carlisle and Henry May, pray that a writ of 
quo warranto be awarded, and directed to Nathaniel P. 
Causin, commanding him to be and appear before the court 
to exhibit the right and authority under and by virtue of 
which he exercises the powers, functions, and authority of 
Judge of the Orphans' Court. 

J. M. Carlisle and Henry May for petitioners. 

Joseph H. Bradley and Brent & Brent for respondent. 

The facts as stated in the petition are as follows: 

In 1838 the office of judge of the Orphans' Court of the 
County of Washington, District of Columbia, was held by 
Samuel Chase, who, by reason of his age and infirmities, 
became disqualified from performing the duties of the office. 
That Congress, on the 25th of May, 1838,* provided for the 
appointment of an- additional Judge of the Orphans' Court; 

*Act of May 25, 1838, ch. 85. Whereas, the Judge of the Or- 
phans' Court in, &c., is, by reason of age and infirmity, disqualified 
for the due and proper discharge of the duties of his office. 

Be it enacted, &c., That there shall be appointed in and for the 
County of Washington, an additional judge of the Orphans' Court, 
who shall take an oath for the faithful and impartial discharge of 
the duties of his office, and who shall have the same powers, per- 
form the same duties and receive the same salary, as are exercised, 
performed and received by the present judge of the said Orphans' 
Court. 

Sec. 2. That during the life or continuance in office of the pres- 
ent Judge of the said Orphans' Court, the powers of the said 
Orphans' Court shall be vested in the said two judges jointly, or 
may be exercised by the said additional judge separately, as pro- 
vided in the foregoing section, and that after the death or re- 
signation of the present judge, the said Orphans' Court shall con- 
sist of a single judge as heretofore. 
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that under this act the President appointed and commis- 
sioned N. P. Causin to the office created by said act; that 
Samuel Chase since died. The petitioners hold that the 
office of the Judge of said Orphans' Court has become 
vacant, and show that the public good requires that the 
question thus presented should be settled by the court. 

The following rule was served on the respondent. 

That you show carse why a writ of quo warranto shall not 
be issued directed to Nathaniel P. Causin, commanding him 
to be and appear before this court, then and there to exhibit 
the right and authority of which he exercises the powers, 
functions, and authority of the Judge of said Orphans' 
Court, and submit to such order or decree and judgment as 
the court shall deem right and proper in the premises. 

The* respondent answered that there is no tenure in the 
act of February 27, 1801, authorizing the appointment ot a 
judge of said court, by which the judge shall hold his office, 
but the tenure of said office has always been understood from 
that time hitherto to be during good behavior, and the tenure 
of which is prescribed by the Constitution of the United 
States, Art. 3, Sec. i, and the respondent relied on such 
contemporaneous exposition of the act organizing said court 
as well as on the uniform subsequent interpretation thereof 
for forty years, for the purpose of showing that the (^ce is 
held under the Constitution by the tenure prescribed by 
said Sec. i. Art. 3, of the Constitution of the United States. 

The counsel for the petitioners contended that under the 
act of 1838 the tenure of office was limited to the life of 
Judge Chase, and that his decease caused a vacancy in the 
office of Judge of the Orphans' Court. 

The court, without an argument from the counsel for the 
respondent, decided — 

That there was no vacancy in the judgeship, and that the 
appointment of Nathaniel P. Causin as Judge of the 
Orphans' Court of the County of Washington, District of 
Columbia, was during good behavior, or, in other words, for 
life. 
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Jeremiah W. Bronaugh 

vs, 

John Mason. 

Equity. Decided May i, 1841. 

For Account. 

A deed made by a bankrupt to law is a revocation of a prior 

the trustee in pursuance of the trust, 

requirements of the insolvent 

John Marbury for complainant. 
\Vm. Redin for defendant. 

In this bill the complainant alleges that John W. Bronaugh, 
deceased, mortgaged certain property in Virginia to secure 
a debt due by the said mortgagor to the Bank of Columbia, 
upon three-fourths of said land; that the remaining fourth 
to be applied to the payment and satisfaction of the 
creditors of the said John W. Bronaugh. That he granted 
and conveyed to John Mason, in trust to convey to the 
purchaser, the said land, the one-fourth of the purchase 
money to be divided amoung the creditors of the said grantor 
in proportion to the amount of their respective debts. That 
the said John W. Bronaugh was discharged under the 
insolvent laws, and the complainant was appointed trustee. 

That the trust to the said defendant in favor of the 
general creditors is indefinite and uncertain, because the 
creditors are not named nor made parties, nor was the trust 
accepted by them. That the deed of said insolvent to the 
trustee, made pursuant to the requirements of the insolvent 
laws, was a revocation of the prior trust in the deed to the 
defendant. That the complainant is entitled as trustee 
under the insolvent law to an account from said trustee of 
the proceeds of one-fourth of the sale of the property to be 
applied for the benefit of his general creditors named in the 
schedule. That he has applied to said trustee for the same, 
but he has refused to pay said one-fourth, although he has 
accounted for the same and is in possession of the said one- 
fourth. 

The defendant admits in his answer the facts as stated in 
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the bill, but denies that the trust to him was revoked by the 
insolvency of said John W. Bronaugh, or that the creditors, 
among whom the defendant is one, have no rights under it, 
or that is was necessary for them to give their consent to 
give it validity, and asks leave to pay into court the amount 
in his hands, the proceeds of the trust. 

The cause having been heard on bill, answer and exhibits, 
it was decreed that the proceeds of the sale applicable to the 
payment of the debts due the general creditors of the said 
insolvent should be paid over to the complainant trustee 
appointed under the insolvent act, to be disposed of accord- 
ing to said act; and that the defendant may have his costs 
to which he may by put by the institution of this suit. 
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Adam D. Stewart 

vs, 

John Barcroft, Executor of the Late Elizabeth Orr. 

Equity. Decided May 18, 1841. 
For Account. 

Where an executor was autho- to the residuary legatee the 

rized by will to pay one-half amount found due, together 

of the residue after the debts with interest, commencing 

were paid, and instead of do- one year after the date of his 

ing so converted it to his own letters of administration, 
use, he will be decreed to pay 

This bill is filed by the complainant as one of the residuarj' 
legatees under the will of Elizabeth Orr. and prays for an 
account. 

He avers that the defendant has kept and applied the 
funds received by him as executor to his own use; that he 
has called upon the defendant to pay that part of the legacy 
that the complainant is entitled to, but he has utterly 
refused to do so. 

The defendant does not deny the allegations of the com- 
plainant, but admits his inability to pay, and states that he 
has taken the benefit of the insolvent law. ' 

Clement Cox for complainant. 

Wm. Redin for defendant. 

The cause being set for hearing on bill, exhibit, answer, and 
general replication, and the same being heard and duly con- 
sidered, it was referred to the auditor to state the account 
of the defendant as executor of Elizabeth Orr with the com- 
plainant as legatee of said testatrix. 

The auditor reported that the executor was indebted to 
the estate $874.64!; that by the will the estate, after the 
l^[acies and debts were paid, was to be equally divided 
between the complainant and defendant; that the sum of 
$500 was devised to be appropriated to the manumitting of 
certain negroes; that several years elapsed before the money 
was paid, and then it was paid by the sureties to his bond. 
That the defendant claims a credit of $524.94, which is 
allowed, leaving a balance of $349.74$, one-half of which, 
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$174.87, belongs to the complainant, to which is added 
interest from the day it became due to the present date, 
$109.78, making the debt $284.65, with the costs of this suit. 

If, as claimed by the complainant's solicitor, Mr. Barcroft 
be charged with the use of the $500 for fiwt or six years while 
he held the money in his hands and used it for his benefit, 
it would make $82.50 to be added to the balance. Rut it is 
the auditor's opinion that Mr. Barcroft is not responsible to 
Mr. Stewart for this charge. The wrong done was to the 
negroes who remained slaves five or six years after they ought 
to have been free. When the money was paid and by whom 
was immaterial to Mr. Stewart's interest. 

The complainant excepted to the auditor's report, because 
the auditor refused to state the account in accordance with 
the instructions of the complainant's solicitor. 

The exception on motion was allowed by the court, and it 
was again referred to the auditor, who made a supplemental 
report, allowing interest on the frnds retained in the trus- 
tee's hands and used by him, commencing one year after the 
date of his letters of administration, the law allowing that 
time to executors to arrange their accounts. 

It is not usual, the auditor thinks, for executors to be 
charged with interest on moneys received by them as such, 
but this case diflfers from most others. It was a small estate, 
and there was little or no difficulty in settling it up speedily. 
After payments of the very few claims and the legacies, the 
residue was to be divided equally between the parties to this 
suit. This division could and ought to have taken place 
in the year 1830, even if Mr. Barcroft had retained in his 
own hands the sum of $500, devised to be paid by him for 
the negroes to be manumitted. This sum was paid in 1835, 
which ought to have been paid in 1828, and the complainant 
has not been paid at all. 

The defendant, by his solicitor, excepted to this supple- 
mental report of the auditor — 

Because the auditor has in said supplemental report stated 
interest against the executor. 

Because he has virtually charged interest on the $500 for 
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the purchase of the negroes while the same remained in his 
hands. The true view is presented by the auditor in his first 
rc])ort, tliat the wrong, if any. was done to the nejj^roes ; 
that the defendant cannot be answerable therefor to said 
complainant, and that he ought not to seek to participate in 
and he benefitted by any srch wrong. 

It was decreed by the court that the defendant's excep- 
tions to the supplemental report le ovcrnde<l, and that the 
defendnnt pay to the complainant in full of his residuary 
lei,^acy unrler the will of b'lizabeth Orr, deceased, tb.e sum of 
three hundred and fifty-six clollars. with interest thereon 
from July 16, 1835. and the ])roper costs of the complainant 
in this behalf srstained. to be taxed by the clerk of this 
court, and that the complainant be allowed his execution 
therefor by attachment, fieri facias, or capias ad satisfaciendum. 
at his election. 



Xolc— Interest on $340,743 from P'ebruary :17, 1H2^, to July 10. 
is:'>5. is $:u>:m:>, whicli added to the balance as found by the auditor 
makes $712.89; the one-half this sum was the amount found due. . 
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William B. Laub 



vs. 



Enoch Lansdale and Christopher Lansdale. 

At Law. Decided December 8, 1841. 

Suit for Damages for Loss of Horse. 



1. In order to entitle the plaintiff 
to recover in an action setting 
forth a joint promise, the 
proof must conform to the 
declaration and show that the 
promise stated in the declara- 
tion was the joint promise of 
all the defendants. 

2. A person hiring a horse is 
bound to take such care of 



him as a prudent man would 
take of his own horse ;^ if the 
horse be sick at the time of 
the hiring, and was driven at 
a reasonable speed, for a 
healthy horse, for the dis- 
tance travelled, no recovery 
can be had in case of the 
death of the horse from the 
effects of such driving and 
the sickness combined. 



The plaintiff declared as follows: 

The said plaintiff, by his attorney, complains, that on the 
2ist day of Febniarj% 1840,* at the special instance and re- 
quest of the said defendants, he let to hire and delivered to 
them a certain horse and buggy-carriage of the value of $350 
to be used by them for one day for a certain reasonable re- 
ward, and they undertook and promised, that they would 
return the said horse and buggy-carriage safely to the said 
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plaintiff; that he, confidinj^ and trusting in the said promise 
and undertaking of them, the said defendants aforesaid, 
made in that ]:ehalf, let to hire and delivered the said horse 
and hiiggy-carriage to the said defendants, and the said de- 
fendants then and there hired and received the same of and 
from the said plaintiff for the purpose and upon the temis 
aforesaid. Vet the said defendants, not regarding their said 
pronise and undertaking aforesaid, made by them, but con- 
triving and intending to injure the said plaintiff in that 
behalf, afterwards, to wit, on the same day and year afore- 
said so improperly, violently, immoderately and carelessly 
rode, drove, n^anaged and rsed the said horse, that by means 
of this the said horse was bruised, made violentlv sick and 
(lied, and the said defendants did not return the said horse 
to the said plaintiff, wliereby the said plaintiff' lost and was 
utterly deprived of the said horse; that the said horse was 
of the valre of $150. whereby they l)ecaine liable to pay 
the said sum of money and being so liable undertook and 
promised the said plaintiff to pay him on request ; yet the 
said defendants, not regarding their said promises and un- 
dertakings in their l.elialf, altlu)ngh often thereto requested, 
have not paid the said sum of mcMiey or any part thereof 
l.ut have hitherto neglected and refused to pay the same, 
to the damage of the plamtiff in $300 and therefore he 
brings suit. 

Plea, non assumpsit. 

Jos. IT. r)RAi)LKY for ])laintiff. 

r>KK\T & liRKNT for defendants. 

After the close of the testimony, the court instructed the 
jury, tliat in order to enable the plaintiff to recover in this 
action, l:e nir>t ])rove to the satisfaction of the jury that 
the proir.ise stated in the declaration was a joint promise 
made by 1 otli th.e defendants. 

That if tl:e jury believed from the evidence aforesaid that 
the horse in (lis[)ute was sick and cn-er-fatigucd whe^ de- 
livered to the defendants, or cither of them, and that the 
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defendants drove the horse at a reasonable speed for the dis- 
tance travelled (had he been a sound and healthy horse), 
then the plaintiff is n»t entitled to recover, although the 
horse may have died from the effects of such driving and 
previous sickness combined. 

♦But if the jury shall further find that the defendants did 
not take such care of the horse after they hired him, as a 
prudent man would have taken of his own horse, and the 
horse died from such want of care, then the plaintiff is en- 
tiled to recover, if they shall find the contract as stated in 
the first instruction. 

Verdict for the defendants. 
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Joseph N. Fearson 

vs. 

The United States. 

Error to the Criminal Court. Decided Dec. ii, 1841. 

Indictment for Obstructing an Election. 

Held^ not necessary that all the Corporation of Georgetown, 

judges of an election appoint- approved February 20, 1841, 

ed under the Resolution of the should be present to const!- 

Board of Aldermen and Board tute a legal session of the 

of Common Council of the said judges of election. 

James Hoban for the petitioner. 
F. S. Key for the United States. 

Joseph N. Fearson was indicted for unlawfully breaking 
and entering a certain room in the county of Washington 
within the corporation of Georgetown, in which certain 
judges of election, duly and lawfully appointed by the 
mayor, recorder, alderman and common council of the 
corporation, were executing their duty and office, and were 
then counting and ascertaining the ballots and votes that 
had . been given, and that the said Joseph N. Fearson, 
having then and there forced himself into the said room 
and into the presence of said judges as aforesaid, and so 
engaged in the discharge of their duty and .office as afore- 
said, did then and there by violence and threats and loud 
noises interrupt and obstruct the said judges in the discharge 
of their said duty and office, and then and there staid and 
continued in the said room making a great noise and tumult 
therein for a long space to time, to wit, for the space of 
two hours, and thereby during all that time greatly dis- 
turbed and hindered them in the execution of their office, &c. 

On said indictment the jury brought in a verdict of 
guilty. 

Thereupon the Criminal Court, Judge James Dunlop 
presiding, rendered the following judgment: 

That the said Joseph N. Fearson be fined, forfeit and pay 
to the United States as well the sum of $30 for the offense 
aforesaid as the costs of the suit. 
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Before the jury retired, the defendant, by his attorney, 
filed in court the following bill of exceptions : 

In this case the United States offered in evidence the 
charter of Georgetown and also a resolution of the cor- 
poration of Georgetown* and offered evidence tending to 
prove that the traverser disturbed and interrupted the 
judges of election as charged in the indictment. It also 
appeared from the evidence that John Cox the mayor of 
Georgetown, one of the judges of election, was present at 
the election, from the opening of the polls to the closing of 
the same, but that he then retired, and that at the time of 
the interruption of the judges of election who were then 
counting the votes, the mayor of Georgetown, one of the 
judges of election, was absent, but that all the other judges 
of election were present at the time of the interruption. 
Whereupon the traverser prayed the court to instruct the 
jury, that such being the case the said judges of election 
were not legally in session, and that the traverser on that 
ground was entitled to an acquittal, which said instructions 
the court refused. The traverser excepts and prays the 
court to sign this bill of exceptions, which is accordingly 
done this 27th of October, 1841. 

After argument of counsel the judgment of the Criminal 
Court was affirmed. 



♦Resolved by the board of aldermen and board of common coun- 
cil of the corporation of Georgetown that John I. Stull, Charles 
C. Eckle, John Myers, Louis Carbery and Judson Mitchell, or a 
majority of them, be and that are hereby appointed judges of the 
next general election, and of all elections which may be necessary 
to be held until the fourth Monday of February, 1842. 

H. Addison, Pres, Board of Common Council. 

Clemt. Cox, Recorder and Pres. Board of Aldermen. 

Approved February 20, 1841. 

John Cox, Mayor. 
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\Vm. McL. Cripps, next friknd of John H. Mudd and 

Emily Mudd, 

vs, 

Ignatius Mudd. 

In KouiTY. l)i:ciDi:D DfiCEMiiER 15, 1841. 

For the Execution of a Trust, 

A testator bequeathed certain to be given to show that the 
negroes to the complainants, conveyance was made for the 
and afterwards by a bill of purpose of more fully pro- 
sale to the father of said com- viding for the said complain- 
plainants conveyed the same ants, and the father was re- 
with other negroes, but no quired by decree to transfer 
delivery was made of said the property held by him, to 
negroes to the said father. trustees, for their benefit as 
Parol evidence was permitted tenants in common. 

This bill is V.rouf^^ht by the complainants through their 
next friend, and prays that the defendant be ordered to 
execute a conveyance of certain negroes in trust for the 
Tcncfit of the complainants and for other relief. 

I>RKNT & Brent for complainants. 

Defendant in his proper person. 

The complainants allege, that their maternal uncle Bene- 
dict Jemison made his last will and testament, in which 
he bequeathed as follows: **1 give and bequeath to my 
nephew John IT. Mudd, and my neice Emily Mudd, chil- 
dren of my sister Mary Mudd, Baptist, Elias. Henry, his 
wife and four children, and Nancy, for the use and benefit 
of my sister Mary Mudd, during her life." That the testa- 
tor supposing he had not sufficiently provided in his will for 
the said complainants executed a bill of sale conveying to 
the said defendant absolutely fourteen negro slaves; among 
said slaves were some of those left to the complainants- 
in the will. That the said bill of sale was not intended by 
the said testator to transfer the negroes for the benefit of 
the said defendant, but rather for the benefit of Mary Mudd 
during her life, and after her death for the benefit of these 
complainants. That this understanding was to have J^een 
reduced to form by a conveyance of trust to secure the title 
to said negroes to Mary Mudd and at her death to the com- 
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plainants. This the defendant has failed to do. The testa- 
tor died, the will was dnly probated and recorded, and is unre- 
voked except so far as it might be revoked by the said bill of 
sale. The complainants further allege, that the defendant is in 
embarrassed circumstances, and that he has in his possession 
six of the negroes mentioned in the bill of sale. 

The defendant is the father and guardian of the com- 
plainants. He admits the allegations in the bill, and states, 
that certain other legatees rnder the will of the said Hene- 
dict Jemison combined to prevent him, the said defendant, 
from taking possession of the negroes mentioned in the bill 
of sale, alleging that some of said negroes were bequeathed 
to them, the said legatees, in said will mentioned. That the 
defendant had forfeited the right he had in the negroes by 
letting the said negroes remain in the possession of said 
Benedict during the said Benedict's life. The defendant 
states further that to avoid a family quarrel he compro- 
mised with the said legatees and received five of the 
negroes. That he holds one of the negroes as guardian 
under the will. That he sold one of the negroes that he ' 
received under the compromise, but he intended at the time 
to substitute in the negro's stead another of equal value and 
considered the substitute as the property of the complain- 
ants. That he submits the matter to tlie court alleging 
that his affairs are embarrassed and the rights of the infants 
are endangered and has heretofore hesitated as to what course 
he should pursue. That he is ready to abide by the decree of 
the court. 

The above cause being by consent of parties submitted for 
hearing and final decree upon the bill, answer, and exhibits 
it is ordered, adjudged and decreed that the defendant do 
execute and deliver to William McL. Cripps a good and 
sufficient conveyance of the six negroes mentioned in the 
bill, including the negro held as a substitute for the one sold 
by the defendant, to have and to hold the said negroes in 
trust ^s follows, that is to say, in trust for the sole and sep- 
arate use of Mary Mudd, wife of the defendant, free and 
discharge from all and every liability for the debts of said 
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Ignatius Mudd, and after the death of said Mary Mudd, in 
trust for the use and benefit and disposal of the complain- 
ants, as tenants in common, and upon the further trust that 
the said Cripps shall, after the arrival of the said complainants 
at their legal age, convey the said negroes to such uses and 
purposes as they may direct, provided their said mother, 
Mary Mudd, if she be alive, shall assent to the same by an 
instrument of writing witnessed by one witness. And it is * 
further adjudged that the complainants be quieted in their 
title to said negroes against the said defendant and all per- 
sons claiming under, or by him. 
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The Bank of Washington 

vs. 

John Walker. 

At Law. Decided December 21, 1841. 

Suit on a Promissory Note, 



1. Where there was an applica- 
tion to a bank for a discount 
upon a note to be secured 
collaterally, and the party 
applying drew checks upon 
the bank which were paid 
before the note was actually 
discounted, and the bank 
treated the note, when dis- 
counted, as having been so 
discounted on the day of its 



date instead of a subsequent 
day on which its proceeds 
were carried to the credit of 
the party, it was held not to 
be usury. 

It is incompetent for the jury 
in case of a written contract 
or agreement to pass upon the 
question of usury; it is ex- 
clusively for the decision of 
the court. 



J. Hellen for plaintiff. 

Brent & Brent for defendant. 

This action was brought up on the following note: 

"$10,000. ' "City of Washington, May 9, 1840. 

"Thirty days after date I promise to pay to Henry Walker, 
or order, ten thousand dollars, for value received, negotiable 
and payable at the Bank of Washington. 

"JNO. Walker." 

"Credit the drawer." 

It was endorsed by Henry Walker, Lewis Walker and 
John Walker. 

The defendant's plea was usury. 

The facts of the case were, that: 

John Walker, the defendant, desired to obtain a loan for 
the purpose of purchasing cattle, and addressed a letter to 
the bank to that effect, assenting to assign as security an 
accepted draft of a certain navy agent. He executed a prom- 
issory note in favor of Henry Walker or order for $10,000. 
The note on which suit is brought is a renewal of it and 
(l^t^d as abov^. 
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The plaintiff gave in evidence the note and proof of the 
handwriting of the defendant to the same. 

The defendant then gave evidence tending to show that 
the note was given in renewal of a previous note similarly 
signed and endorsed, payable ninety da\s after date, which 
was discounted by the plaintiff at the request of the defend- 
ant, for his accommodation, as a loan, on the i8th of Febru- 
ary, 1840, but not passed to his credit until the 22d of Feb- 
ruary, 1840, at which time an officer of the plaintiff deducted 
from the proceeds 'of said note the interest on the same, 
computing from the 6th of P>bruary, 1840, the date of said 
note, for the period of ninty-four days, and that said note 
now'here appeared on the books of the plaintiff until the i8th 
of February. 1840: that the whole amount credited by plain- 
tiff to the defendant, as the consideration of said note dated 
the r)th (^f February, 1840, and discounted only on the 
1 8th of rVbruary, 1840, and passed to defendant on the 
22A of the same month, was the sum of $9,843-33; and 
thai the srm of $156.67 was taken by said plaintiff as the 
interest ui)on said note for the time said note was discounted, 
tliat said note of the 6th of February, 1840, was surrendered 
to the defendant rpon the execution of the said note of the 
9th of May, 1840, the last being but a renewal of the former, 
and that the plaintiff credited the defendant on account of 
said note of the 9th of May, 1840, only the sum of $9,843-33. 
and took as interest the sum of $156.67, which was exacted 
from the defendant. 

The plaintiff then gave in evidence that on the 20th of 
January, 1840. the defendant had checked out of plaintiff's 
bank $1,224.93. on the 6th of February, 1840, $2,500, and 
on the 2 1 St of r\^brrary, 1840, $7,000, all of which were 
charged to defendant on the books of the plaintiff, and no 
moneys or funds appeared to his credit at the time of draw- 
ing out said sums of money ; that on the 22d of February, 
1840, the phiintiff credited said defendant with $9,843.33, as 
the proceeds of said note of the 6th of February. 1840, and 
the balance then appearing to be due to the defendant on the 
books of the plaintiff, after charging him with the several 
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amounts so drawn out by him previous to the 22(1 of Febru- 
ary, 1840, was $997.86. 

The defendant ^^vt in evidence that the said note of the 
6th of February, 18^0, was hroup:ht on or after the iith of 
February. 1840, it being a discornt <lay, by the president or a 
book-keeper of the plaintiff, to the discount clerk, a witness 
in the case, and g^iven by him as a note not done, or not 
passed, by the board of directors, and that said note remained 
in the hands of said clerk uptil the i8th of F^>bruary. 1840. 
when it was passed by the board and on the 22(1 of February, 
1840. the sum of $9,843.33 was passed to defendant's credit 
as the net proceeds of said note, and that interest at the 
rate of six per centum per annum on $10,000, computed from 
the date of said note, for ninety-four days, was reserved at 
the time of entering such credit by direction of some officer 
of the plaintiff; and that it was the usual practice of plain- 
tiff to take on discounts only from the time of making the 
discount; and that it does not appear tliat defendant was 
credited on plaintiff's books with the intcrc*^t c(jmj)ute(l from 
the 6th of February. 1840. 

The defendant asked the cashier whether the amounts 
drawn out of bank by the defendant previous to the 22d of 
February, 1840, \^ere not charged gn the books as overdrafts, 
and were not allowed as the personal credit of the defendant. 
The said cashier answered that he liad no doul)t but that 
the defendant was allowed to check upon said note of the 6th 
of February, 1840, before the same was entered to his credit 
on the books. And being asked further for the reasons of 
this opinion, he stated that he had no recollection of said 
note being in bank previous to the i8th of February. 1840, 
or of its existence, or of any arrangement with reference to 
it previous to that date, and that the amounts so checked out 
|)revious to the 22d of February, 1840. would not have heen 
paid on defendant's checks, but for the knowledge, on tlie 
part of the cashier, that he, the defendant, had a large ccmi- 
tract with the Navy Department for the suj)ply of beef and 
the defendant had given to the plaintiff good collateral 
security, from which, however, no surplus resulted after 
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paying the defendant's antecedent liabilities, and that the 
said advances made to the defendant after the 6th of Febru- 
ary, 1840, and previous to the 22d of February, 1840, Were 
made on security given, or to be given, but he does not know 
of any security given during that time, except the defend- 
ant's letter of the 30th of January, 1840, a bill of sale 
by defendant to plaintiff of his barrelled beef, dated the 
20th of February, 1840, and two acceptances of the navy 
agent dated respectively the 19th Febmary, 1840, and the 2d 
of April, 1840, and the note dated the 6th of February, 1840. 
of which the said cashier has no recollection until the i8th 
of February, 1840: and that he is satisfied that said advances 
were not made on the personal credit of defendant, and from 
all the above circumstances, he has no doubt that said note of 
the 6th of February, 1840. was in bank from the time of its 
date, and that defendant was allowed to check on said note 
from the dav of its date. 

There was considerable evidence taken to show that the 
Virginia notes paid to the defendant by the plaintiff were 
depreciated, leing \ to 1 per cent, less than the notes of the 
banks of the District or notes of the banks of Baltimore, 
Maryland. 

The following prayers, among others, were offered by the 
defendant : 

1st. The defendant moved the court to instruct the jury that 
the facts mentioned by said cashier are evidence, but the 
inferences or opinions of said cashier are not evidence, but 
the court refused to give such instructions as prayed, but in- 
structed the jury that inferences or opinions of said witness 
are not of themselves evidence of the facts so inferred, but 
that the facts stated by the witness, as the ground of his in- 
ference or opinion, are competent to be given in evidence to 
the jury, together with the inference or opinion of the said 
witness ; from which facts the jury are to judge whether 
such inferences and opinion are justified by the facts stated. 
The defendant, through his counsel, excepted to the said re^ 
fusal and to the instructions so given. 
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2d. If the jury believe, from the evidence aforesaid, that 
the plaintiff on the i8th of February, 1840. agreed to loan 
the defendant the sum of $10,000, and on the 22d of Febru- 
ar}', 1840. credited him with $9,843.33, on plaintiff's books, 
as the proceeds of a loan made on his note for $10,000, dated 
the 6th of February, 1840, and payable in 90 days, and the 
retained interest upon said $10,000 computed from the date 
of said note for the time it had to run. then the presumption 
of law is that there was rsury in said transaction and the 
burden of proof is on the plaintiff to show mistake or inad- 
vertence in the reservation of said illegal interest. 

Which the court refused to give as prayed by the counsel 
for the defendant, but instructed the jury, that, if they 
believed from the evidence aforesaid, that interest was taken 
by the bank officers from the date of said note instead of 
the day on which it appears to have been discounted for the 
purpose of obtaining and exacting thereby more than lawful 
interest from the defendant, then such taking and exaction 
would be usury. But if interest was so taken because the 
defendant had been, from the date of the said note, 
allowed by the plaintiff to check upon the credit of the 
said note and its accompanying securities for the amount of 
said note, deducting the regular discount therefrom from 
the date of the note; or if it was taken by the mistake or 
inadvertence of the officer who made the calculation or 
entry, or directed them to be made, without any intention 
to exact unlawful interest; or, if the jury believe that the 
clerks and officers of the plaintiff were uniformly directed 
and required by the plaintiff in all discounts and negotia- 
tions of the plaintiff, to demand and take no more than 
lawful interest, and that, notwithstanding such direction they 
(the officers) did take the interest on this note from its 
date, either from mistake or from believing that the de- 
fendant ought to be charged such interest, because they be- 
lieve that he had been allowed to check for the proceeds of 
said discount from the date of the note, and that such 
calculation and charge if such interest was so done by said 
clerk or officer without the knowledge or consent of the 
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plaintiff and ai::ainst its direction as aforesaid, then such 
taking and char<:^inix sr.cli interest was not vMirv. To which 
refusal of the aforesaid instruction prayed hy the defendant's 
counsel, and to the instruction so as aforesaid given at the 
prayer of the defcndnnt's counsel, the defendant excepted. 

3d. If the jury I elieve from the evidence aforesaid that 
the advances to defendant named in the evidence were not 
made ujKm the note of the r)th of February, 1840, and 
that the plaintiff, upon discounting the said note, received 
or reserved more than at the rate of 6 per centum per 
annum, then the said jurv n^av infer rsurv from the whole 
evidence aforesaid in said note of the 6th of February. 
1840, which was refused, the court having already refused 
an instruction covering the sanie point. 

4th. If the jury I elieve from the evidence aforesaid that 
the note of the ()lh ri May, 1840, was given in renewal of a 
former note of the (Icfcndant dated on the oth of h'ebruar>'. 
1840. payable in ninety days after date, and which last note 
was discounted by tie plaintiff as a loan to the defendant 
of the 18th of February, 1840. but was not passed to the credit 
of the defendant until the Jjd of I'ebruary. 1840, and that the 
said plaintiff then chariired and received interest upon the 
same from the date of the said note, to wit. from the ^ith .of 
February, 1S40, it is tb.e taking a])ove six per centrm ])er 
annum for the lean of the money niade lo the defenrbnt 
upon said ncUe. ar.d is rsrry; and the defendant is entitled 
to a verdict in his favor upcni haid m^te notwithstanding the 
jury may find from llie evidence that the defendant had over- 
drawn his acconit as stated in the evidence, unless they fur- 
ther find that the said interest reserved as aforesaid was 
credited to defendant's account as a credit to take effect 
from the C)ih of I'el n ary. 1840. 

But the court refused to j^ive the above as prayed to 
which refusal the defendant, through his counsel, excepted. 

5th. It is comj^etent for the jury, from all the circum- 
stances in evidence, lo infer isury in tl*:e agreement oi 
agreements on which the notes in suit were founded. 

The court refused to grant this last prayer, to which re- 
fusal the counsel for the defendant excepts. 
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Verdict for the plaintiff for $10,060 with interest from 
June nth, 1840. till paid. 

This case was taken to the Supreme Court of the United 
States by writ of error and affirmed. See 3 How., 62. 

Xote. — The Supreme Court laid down this rule of law: in 3 
Howard 62. 

'*The mere change of securities for the same usurious loan to the 
same party who received the usury or to a person having notice 
of the usury, docs not purge the original illegal consideration, so 
as to give a right of action on the new security. 



The United States 

vs. 

William McGill, Constable. 

Decided December 24, 184 1. 

Rule to Show Cause. 

A constable will be dismissed misconduct while in the exer- 

on a petition and proof of cise of the duties of his office. 

Rrle on William McGill, constable, to show cause on the 
C2d of December, 1841, instant, why he should not be dis- 
missed from the office of constable. 

The following statement, by W. Hebb, was sworn to be- 
fore a justice of the peace : 

That William McGill, after asking to be allowed to look 
at certain papers, took the papers, tore up a certain appeal 
bond, one of the said papers, and carried the other papers away. 

That he, McGill, cut loose a criminal confined and in charge 
of an officer while waiting to be taken to the work-house, 
and set the said criminal at liberty. 

James Hoban for motion. 

McGill did not appear to answer the rule. 

The corrt passed the following order: 

It is by the court, after hearing the testimony of wit- 
nesses and the reading of the affidavit of Mr. Hebb, ordered 
that William McGill be discharged from the office of cons- 
table of this court. 

3 
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The Bank of Washington 1 

vs. \ 

Henry Walker. 

At Law. Decided December 27, 1841. 
Suit Against an Endorser. 

The deposition of a mother read may be waived and with- 

t3ken dt de dem ess€ who is un- drawn by the party offering 

able to attend, is proper to be the same, from the considera- 

read to a jury, and after being tion of the jury. 

The declaration avers that a certain party promised to pay 
the defendant or order the sum of $6,000, sixty days after the 
date thereof, viz., 25th day of February, 1840, negotiable at 
the Bank of Washington, and delivered the said note to the 
defendant, who before the time limited in the note for the pay- 
ment' thereof, endorsed th6 said note to one Lewis Walker, 
and delivered it to the said Lewis, who before the time 
limited, &c., endorsed the said note to plaintiff and delivered, 
&c. That the said defendant promised to pay without the 
usual demand on the maker according to the tenor and 
effect of the said promise, and waived notice of the non- 
payment by the said maker and promised the plaintiff to 
pay it in default of any such demand, and in default of 
notice thereof to the said defendant. 

The usual money counts were added. 

The plea of defendant was infancy. 

The deposition of Doras Walker mother of defendant, 
taken de bene esse, was read on the trial; the following in- 
terrogatories had been propounded to her: 

1. Do you know the age of Henry Walker? 

2. And if yea, state how you know the same, and what 
relation you bear to him, and when he was bom? 

In answer to the first, the deponent saith : He was bom on 
the 1st day of October, 1819. 

In answer to the second : She is his mother. 

She answers further that there was a family Bible in which 
was entered the births of her children, but that the Bible 
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has been lost and cannot now be found, although diligent 
search has been made for it. He was the youngest child 
and sW remembers his age prefectly well. 

In the trial the counsel for the plaintiff offered evidence tend- 
ing to prove the defendant's handwriting on the note and to the 
waiver of demand, &c. The defendant, by his counsel, offered 
to read in evidence the certificate of the doctor as to the 
health of Dorcas Walker, which was admitted as if the wit- 
ness was produced and the certificate was sworn to; and then 
offered to read in evidence to the jury the above deposition 
taken before the mayor of Washington city. To the pro- 
duction of which the plaintiff, by its counsel objected. The 
defendant then further proved by a witness then present 
that the said deposition was taken on the 14th of Decem- 
ber, 184 1, at the place and hour appointed by the said 
mayor, and that the said mayor retained the same in his 
own hands until he delivered the same, after being so taken, 
to the chief judge of this court, in open court, who de- 
livered it to the clerk of this court, in open court, and fur- 
ther called on the said mayor as a witness, who also proved 
the above facts, and stated that the date 1814 is his certifi- 
cate was a mistake and should have been 184 1. The plain- 
tiff, by his counsel, objected to the said evidence as not 
admissible so as to make the said deposition evidence in this 
case, and objected to the same and to the said depositions as 
evidence. The court overruled the objections and allowed 
the said evidence to be given and the said deposition to be 
read in evidence, and the defendant, after having read the 
said deposition to the jury, waived and offered to withdraw 
the answer to the third interrogatory and let it be con- 
sidered as in evidence or not at the option of the plaintiff 
and the plaintiff objected to said answer being so waived, 
and withdrawn by the defendant after having been read in 
evidence to the jury, which objection was overruled by the 
court, to which overruling plaintiff, by its counsel, excepted. 

Verdict for defendant. 

There was a bill of exceptions signed by the court. But no 
fprther action was taken in th^ case, 



62 EsLiNE V. United States. 

Sarah Esline * 
vs. 
The United States. 
Error to the Criminal Court. Decided Jan. ii, 1842. 

Indictment for Larceny. 

Where property is taken from of others with a felonious in- 

the owner openly and in his tent to steal the same, it is 

presence and in the presence larceny. 

Brent & Brent for petitioner. 

P. R. Fendall for United States. 

Sarah Esline was indicted for feloniously stealing, taking 
and carrying away one green veil of the value of $2 of the 
goods and chattels of one Eveline Alison. 

On said indictment the jury rendered a verdict of guilty. 

The Criminal Court, Judge James Dunlop presiding, ren- 
dered the following judgment: 

That the said Sarah Esline suffer imprisonment in the 
jail for three months and pay a fine of $2. 

Before the jury withdrew from the bar of the court here, 
the said defendant, by her attorney, filed in the court, the 
foMowing bill of exceptions: 

On the trial of this cause, the United States offered evi- 
dence tending to prove that the owner of the veil named in 
the indictment, was walking in company with others on 
Pennsylvania avenue in Washington city. That the prisoner 
with another person came up, and after they had walked a 
short distance the prisoner snatched the veil from the wit- 
ness' head and ran off with the veil. That the witness saw 
the prisoner when she snatched the veil, but -that the eyes 
of the witness and the eyes of the prisoner did not meet. 
That the witness pursued the prisoner, but did not overtake 
her till half an hour afterwards. When the witness over- 
took her at the house of one Harriet Joiles, to which house 
the witness had followed the prisoner. That the witness 
asked the prisoner why she had taken the witness* veil, to 
which question the prisoner answered that she had not taken 
the yeil, and that she had not been out. That Richard R. 
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Burr, a constable, who had accompanied witness to said 
house of Harriet Jones, then toc4c hold of the prisoner 
and drew her from the chair on which she was sitting; and 
that the veil named in the indictment was then found in the 
chair on which the prisoner had just been sitting as afore- 
said. Whereupon the counsel for the prisoner prayed the 
court to instruct the jury, that should they be satisfied 
that the defendant took the veil of the prosecutrix be- 
fore her and other persons, and that it was done openly 
in the presence of the owner as well as of other persons 
known to the owner, it amounts only to a trespass and 
that the defendant is entitled to a verdict of acquittal, 
which instruction the court gave, but with a qualification, 
that the jury should be satisfied from the evidence that the 
veil was not taken with a felonious intent to steal the same. 
To the giving of which qualification, the prisoner, by her 
counsel, excepted. 
After argument by counsel the court dismissed the appeal. 
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Orange H. Dibble 

vs. 

James Robertson et al.. Trustee of the Bank of the U. S. 

Equity. Decided March 28, 1842. 
Petition for Leave to Record Deed, 

The court will pass a decree for in cases where the neglect to 
the registration of a deed, record the same within the 
subject to the limitations of time limited by the act, was 
the act of Assembly of Mary- without any fraudulent de- 
land, of 1715, Ch. 47, Sec. 8, sign or intention. 

The petitioner in his bill, sets forth the purchase from the 
Bank of the United States, in the year 1830, of a lot in the 
city of Georgetown, D. C. ; that he had paid the purchase- 
money and had received a conveyance of the premises in fee 
simple; that he had neglected, without any fraudulent in- 
tent, to record the deed; that the time limited by law for 
the registration of such instruments had expired; and that 
it could not now be done without the aid of the court, and 
he prayed that leave be granted accordingly. 

The defendants, answered, stating their willingness that 
the court should decree that the deed might be forthwith 
recorded. 
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R. P. DuNLOP for petitioner. 

W. Redin for defendants. 

The court passed the following decree: 

The petition filed in this cause having been set for hear- 
ing upon the bill, answer and exhibit, and by consent of the 
parties, and it appearing to the satisfaction of the court that 
the deed from the president, directors and company of the 
Bank of the United States to Orange H. Dibble, described 
in the petition, has been omitted or neglected to be recorded 
by the said Orange H. Dibble, without any fraudulent design 
or intention on his part; it is, therefore, ordered by the court, 
this 28th of March, 1842, that the said deed be forthwith 
recorded subject to the limitations and conditions imposed 
by the act of assembly of Maryland, of 171 5, Ch. 47, Sec. 8,* 
in virtue of the provisions of which act of assembly, this 
decree is now made. 



*"That from and after the publication hereof, no manors, lands, 
tenements or hereditaments whatsoever, within this province, shall 
pass, alter or change from one to another, whereby the estate of 
inheritance or freehold, or any estate for above seven years, shall 
be made or take effect in any person or persons, or any use thereof 
to be made by reason of any bargain and sale only, except the 
deed of conveyance by which the same shall be intended to pass, 
alter or change the same, be made by writing, indented and 
sealed, and the same to be acknowledged in the provincial court, 
&c., where such manors, lands, tenements or hereditaments do lie 
and enrolled within six months after the date of such writing 
indented as afore said," &c. By act of 1794, ch. 57, indenting is 
declared not necessary to the validity of deeds thereafter to be 
made. 
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EInoch Tucker et al. 

vs. 

Charles S. Fowler et al., 

And their Assignees, 

Joseph H. Bradley and Charles F. Frary. 

Equity. Decided .March 31, 1842. 

For an Injunction. 

A firm of bankers having issued the holders of these notes, it 

and circulated notes payable was held that such holders 

to bearer of less denomina- were entitled to the prefer- 

tions than five dollars, and ence in the distribution o/ 

subsequently having made an assets, notwithstanding the 

assignment giving a priority act of Congress of July 7, 

or nreference in payment to 1838. 

R. S. Coxe and Walter Lenox for complainants. 
Walter Jones and Joseph H. Bradley for defendants. 

The bill averred that complainants were depositors with 
the banking-house of the defendants Fowler & Co. ; that said 
firm had issued and circulated as currency 3 number of notes 
made payable to bearer of various denominations under the 
value of five dollars; that said defendants had made an as- 
signment to the defendants Bradley and Frary, which pro- 
vided that the said assignees, after deducting, from the pro- 
ceeds or property assigned which might come into their 
hands, certain expenses and compensation, should then apph 
all moneys, proceeds and avails accruing to them, to satisfy 
and pay the holders of said circulating notes, and the balance 
remaining, to the payment of the other creditors of the as- 
signors ; that by act of Congress of July 7, 1838, it was made 
unlawful for any individual after the loth of April, 1839, 
within the District of Columbia, to issue any note or other 
paper currency of a less denomination than five dollars; that 
said notes were circulated m said District, and were con- 
sequently illegal, null and void, and prayed an injunction to 
restrain the assignees from giving a priority to the holders 
of such notes. 

The notes were drawn by Fowler & Co.. dated at Balti- 
more, Md., and were made payable at their exchange office 
at Washington, D. C. 
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The court allowed a preliminary injunction, a motion to 
dissolve was made by the defendants, which was granted, and 
the court held that the holders of said notes were entitled 
to a priority of payment over the other creditors, and that 
the assignment so far was legal. 



Alexander Morrison 

Charles Alexander. 

At Law. Decided April 6, 1842. 

Suit against a Lessor. 

Where the lessor executes a claiming under the lessor, the 

lease, having made false rep- lessee may recover damages 

resentations to the lessee of from the lessor, and the ques- 

ownership and seisin with in- tion of intent is one to be 

tent to deceive and defraud determined by the jury upon 

the lessee, and the lessee is consideration of all the cir- 

evicted by a third person cumstances of the case. 

Brent & Brent for the plaintiff. . 

R. S. CoxE and Henry M. Morfit for the defendant. 

The first count of the declaration stated that the defendant, 
representing that he owned and was seized of a certain tract 
with the buildings thereon, did lease the said premises to the 
plaintiff for the term of ten years from March 16, 1838, with 
the privilege of purchase by the plaintiff during the term 
for $200 ; that plaintiff entered into possession under his lease ; 
that defendant had not the lawful right to make said demise, 
because he had theretofore and on the 29th of January, 1838, 
executed and delivered to a certain Henry Miller a contract 
in writing whereby the said defendant bound himself to con- 
vey the said premises to the said Miller, &c. ; that said Miller 
had taken possession of said premises under said contract, 
and on the i6th of April, 1838, evicted the plaintiff there- 
from. The second count sets up that during the four weeks 
the plaintiff occupied the premises $500 was by him (said- 
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plaintiff) expended in cultivating the said land; that the 
said defendant had concealed the fact from the knowledge 
of the plaintiff, that he had prior to the plaintiff's entry on 
said land delivered possession of the same land to said Miller, 
who was by reason of said contract entitled to the possession 
of said land as against this plaintiff, and afterward evicted 
the plaintiff therefrom, by reason of which he was otherwise 
injured and damaged to the amount of $2,500, &c. 

A deposition read in evidence on the part of the plaintiff 
was as follows : 

"I prepared a lease for the parties to this suit at their re- 
quest. It contained the agreement of both parties. It was 
never signed, because Alexander kept putting Morrison off, 
and at last sold the premises. I sent the plaintiff's goods 
and family down to the place described at the request of the 
defendant; that the said Alexander told me he had given 
the plaintiff and his family quiet possession of the place." 

On the part of the defendant the court was asked to in- 
struct the jury: 

That before the plaintiff can recover in this action it is 
necessary to prove to the satisfaction of the jury that the 
defendant represented to the plaintiff at the time of his ne- 
gotiation with him that he had a good titte and right to the 
premises stated in the declaration, and that when he made 
such representation he knew the same to be false, and made 
it with the intent to deceive and defraud the plaintiff, or 
that he had with such intent to defraud and deceive the 
plaintiff concealed from the plaintiff the fact that he had 
prior to the contract with him sold the said property to 
Miller; which was given by the court, with this addition: 

That the question of intent as aforesaid is a question for 
the consideration of the jury under all the circumstances 
given in evidence. 

Verdict for the plaintiff, and judgment on the verdict for 

$175. 
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William B. Stoices et al. vs. Amos Kendall. 
At Law. Decided April 12, 1842. • 
Motion in Arrest of Judgment. 

A jury had griven a special ver- cause or causes of action, and 

diet on a declaration con- the plaintiffs moved to enter 

taining five counts, where- the verdict on the 1st and 

upon the defendant moved in 5th counts, and no/le prose- 

arrest of judgment because qui the others. The court 

the several counts did not allowed the latter and denied 

not set forth any sufficient the former motions. 

Richard S. Coxe for the plaintiff. 

Walter Jones and Richard Dent for the defendant. ' 

The defendant, by his attorneys, appeared and prayed that 
judgment on the verdict of the jury, be arrested and that 
judgment be rendered for the defendant. 

Because the plaintiffs' declaration, and all and singular, 
the several counts therein do not set forth any sufficient 
cause or causes of action whereby to charge the defendant 
in the premises, and because the said declaration and all or 
some one of the said counts therein, are wholly insufficient 
in form and substance. 

Whereupon the counsel for the plaintiffs submitted the 
following motion: 

To enter the verdict upon the ist and 5th counts of the 
declaration, and nolle prosequi on the 2d, 3d and 4th counts. 

The court gave the following judgment: 

Whereupon all and singular the premises being here seen 
and fully understood, and after argument of counsel being 
heard, and mature deliberation being thereupon had, it is 
considered by the court here that the motion of the defend- 
ant, heretofore made by his attorney aforesaid, to arrest the 
judgment of the court in the premises, be and the same is 
hereby overruled, and that as to the ist and 5th counts in 
the declaration, the aforesaid plaintiffs recover against the 
said defendant as well the sum of $11,000, their damages 
aforesaid, by the jurors in form aforesaid assessed, to be sus- 
tained by reason of the charges so as aforesaid contained in 
the said ist and sth counts of the declaration, with interest 
from the 17th of March, 1842, as the sum of $68.67 by the 
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court here unto them, the said plaintiffs, as their assent ad- 
judge for the costs and charges by them about their suit in 
this behalf laid out and expended, and as to the 2nd, 3d and 
4th counts of the declaration, it is also considered by the 
court here that the aforesaid plaintiffs take nothing of their 
writ and declaration aforesaid, &c. 

The defendant excepted to the judgment of the court as 
follows : 

Mem. — ^After /at the last term of this court at the trial 
of this cause) the plaintiffs had produced to the jury evi- 
dence under all the counts of their declaration, the court 
had instructed the jury on the competency of the evidence 
and on the plaintiffs' right of action under each and every 
of the said counts, as appears by the said bills of exception, 
the jury had returned a general verdict on the whole declara- 
tion which had been recorded as aforesaid, which verdict 
was returned on the last day of the term and immediately 
upon the rendition thereof the court adjourned till the en- 
suing term, the defendant had filed his motion in arrest of 
judgment as aforesaid before such adjournment, and the said 
motion had been continued to this term, as aforesaid; the 
plaintiffs now here at this term make the above motion, to 
which motion the defendant, by his counsel, objected, and 
the court now here, after argument of the defendant's said 
motion in arrest of judgment, having overruled the same 
and entered judgment as moved by the plaintiffs, to all which 
precedence the defendant, by his counsel excepts, and prays 
and moves the judgment so entered on the said two counts 
be arrested for error in the procedure aforesaid and that 
judgment be rendered for the defendant, which last men- 
tioned prayer and motion was overruled by the court. 

Note. — At the November Term of 1840 judgment "Was entered 
against the defendant. At the March Term of 1841 a motion was 
made by the said defendant for a new trial, because the verdict 
was against the law as laid down by the court, and against evi- 
dence, and because the damages are excessive and influenced by 
evidence of expenses and other special damage which the court 
had expressly ruled out upon the only count of the declaration un- 
der which the damages were assessed by the jury, the court granted 
the motion and gave the plaintiffs leave to amend their declaration. 
The declaration as amended contained five counts, and the ver- 
dict of the jury was upon the whole declaration. See verdict of 
jury, page 5. 



72 CvBSMCSbCR V. f.ANGTRE£ 

FkEDERICK W. GREENOUGH 

VS. 

Samuel D. Langtree. 

At Law. Decided April 15, 1842. 

Action on an Account, 

A plaintiff cannot withdraw a peace and recover in an ac- 

Cart of his account so as to tion for the part withdrawn 

ring the balance within the unless with the consent of the 

jurisdiction of a justice of the defendant. 

Jos. H. Bradley for the plaintiff. 

Clement Cox for the defendant 

This is a suit brought on an account for goods sold to the 
defendant, as appeared by the following exhibit: 

''Samuel D. Langtree, 

"To Frederick W. Greenough. 

"To 13 numbers of the Indian Biography, $6 per number. 
"Delivered by Daniel Rice. $78 

"Washington, D. C, Jan. 20, 1841." 

The following agreement was copied from the bode of sub- 
scriptions and admitted as evidence. 

"Terms. This work will be comprised in twenty numbers 
at six dollars per number, each number will contain six por- 
traits. 

"Subscribers: S. D. Langtree, Georgetown, D. C," &c. 

Plea, non assumpsit. 

The following prayers were asked to be given by the coun- 
sel for the defendant, and given as prayed: 

The plaintiff is not entitled to recover, unless the jury 
shall be satisfied from the evidence that the goods in question 
were sold and delivered by plaintiff to defendant by request 
of the latter. If the jury should believe from the evidence 
that the defendant agreed to accept the goods in question if 
delivered by the plaintiff, the plaintiff is not entitled to re- 
cover, unless the jury shall be satisfied from the evidence 
that the plaintiff delivered or offered to deliver the same in 
a reasonable time to the defendant. 

'If the jury shall believe from the evidence that the plain- 
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tiff delivered the goods in question, and afterwards volun- 
tarily withdrew a portion of them to reduce his demand 
within the jurisdiction of a justice of the peace, and sued 
the defendant for the residue before the justice of the peace, 
then the plaintiff is not entitled to recover for the portion 
so withdrawn, although the jury shall believe from the evi- 
dence that the object of the plaintiff in so withdrawing them 
was to reduce his claim within the jurisdiction of a justice 
of the peace, unless at the trial before the said justice the 
defendant refused to agree to such withdrawal of the said 
five books for the purpose aforesaid, and the said justice 
thereupon nonsuited said plaintiff, and the plaintiff offered 
to return them to the defendant. 

Judgment for plaintiff on the verdict of the jury for the 
amount claimed. 
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Francis S. Key 

vs. 

The Bank of the United States and Richard Smith etal. 

Equity. Decided April 26, 1842. 
For an Injunction, 

Where a claim for services ren- is an equitable lien, the court 

dered by an attorney may be will enjoin the payment of the 

defeated, bv an assignment of claim without the consent of 

the fund on which said claim the claimant. 

This bill is filed to enjoin the defendants from demanding, 
claiming or recovering from the officers of the Government 
an amount due the complainant for services rendered to the 
assignor of the defendants in prosecuting a claim before the 
War Department. 

The complamant appeared in person. 

R. S. Coxe for the Bank of the United States. 

The substance of the claim will appear in* the following 
power ot attorney : 

"December 12, 1838. 

"Know all men by these presents that I. Williamson Smith, 
of, &c., have constituted and appointed and by these presents 
do nominate, constitute and appoint my friend James W^alker, 
&c., my true and lawful attorney in fact, for me and in my 
name and behalf to adjust and settle with the proper officers 
of the Government of the United States the claims which I 
have against the Government on account of the operations 
of a contract made between Nathaniel Smith, superintendent 
of Cherokee emigration, on behalf of the United States, and 
myself, entered into on the 24th day of October, 1837, and 
ratified on the 5th of December, 1837, ^y ^^^ Commissioner 
of Indian Affairs; also to adjust and settle with -the proper 
officers of the United States a claim which I have for damages 
and expenses on account of the failure of Lieutenant Haskins, 
acting quartermaster of the Fourth U. S. Infantry, to com- 
ply with a contract made with me to transport said regiment 
from Smithland, Ky., to Fort Gibson. I hereby authorize 
and empower my said attorney to receive and receipt for, to 
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the proper officers of the United States for such sums of 
money as may be due on account of services rendered under 
said contracts and for damages on account of the same, au- 
thorizing my said attorney to sign my name to all receipts 
or discharges as it may be necessary for me to sign, hereby 
ratifying and confirming all acts which ipy said attorney may 
think proper to do in the premises in as full and perfect a 
manner as if I were personally present acting in the matter." 

Under the above power of attorney James Walker applied 
to the complainant to attend professionally to said claims 
pending for settlement in the War Department and before 
the Commissioner of Indian Affairs. In the following March 
the said Smith appointed the complainant under a power of 
attorney with the same powers as were given to James Walker. 
In the letter inclosing the power of attorney the said Smith 
authorized the complainant to retain 10 per cent, of the 
amount collected; that the complainant rendered very labor- 
ious service in the prosecution of these claims; that the 
said Commissioner and the Secretary of War reported, that 
a balance was due from the Government to said Smith of 
$35,377.17; that th-e Secretary communicated to Congress 
stating the said balance and asked for an appropriation to pay 
the same; that the complainant was called to attend on the 
committee and submitted arguments in relation to said 
claims. The amount stated was put into the appropriation 
bill, but was struck out, and no appropriation has been made 
by Congress for its payment; that the said Smith has as- 
signed the claim to the Bank of the United States and cer- 
tain trustees, and they claim the whole; that the complainant 
believes he has an equitable claim to the amount stipulated 
which cannot be defeated by any subsequent assignment of 
said Smith witliout the consent of complainant; that he has 
no adequate remedy at law for his relief. 

On filing the bill the defendants were enjoined from de- 
manding, claiming or recovering from the officers of the 
Government the commission on the sum now acknowledged 
to be due and owing by the Government of the United States 
to Williamson Smith. &c. 
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.By consent the complainant filed an amendment to the 
bill, in which he charged that the agent and trustees of the 
said bank are endeavoring to get credit at the Treasury De- 
partment for the said sum of money, and as the bank is 
really indebted to the Government, if the said credit be al- 
lowed he would lose the commission agreed to be paid to him. 

To this bill a general demurrer was filed, and the com- 
plainant joined issue upon it. Coxe for the defendants ar- 
gued that the lo per cent, is to be on the amount recovered; 
that by the allegation 'of the bill no amount has yet been 
recovered, but the matter is still pending. The bill charges 
no gravamen — nothing against conscience. The complainant 
has yet no cause to complain. 

It is not stated that the Bank of the United States or the 
assignees will not pay the complainant the lo per cent, when 
they receive the money. He thought the bill was premature 
and ought to be dismissed. 

The following was the decree of the court: 

In this case, the defendants, having appeared by their 
solicitor and filed a demurrer to the said bill of complainant, 
and the said cause being set for hearing by consent on said 
demurrer and joinder by complainant, it is therefore, this 
26th day of April, 1842, ordered and decreed, by the author- 
ity of this court, that the complainant will be entitled to 
the commission of ten per cent., as claimed in the said bill 
on the sum of $35,377.17, or whatever may be allowed or 
paid on account of the same, on the payment or allowance 
thereof, at the Treasury of the United States, and that the 
defendants and their agents be and they are hereby enjoined 
from receiving the payment thereof or an allowance of credit 
therefor at the Treasury of the United States without the 
consent of said complainant. 



Note. — The following is an opinion of Clement Cox, Esq., given 
Aug. 10, 1846: "The claim is about being finally adjusted at the 
Treasury in a way that will secure besides the sum assigned to 
the Bank of the United States a small surplus. The Bank desires 
to have the surplus applied to discharge what may be due to Mr. 
Key; Col. Walker, thinks that nothing having been accomplished 
in the lives of Smith and Key, the power of attorney to the latter 
became annulled by death and no commission can in strictness 
be recovered. See Hunt v. Rousmainers 1 Peters 1. I think you 
will find the claim of commission involved in a good deal of 
difficulty and doubt." 
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William Holmead. 



vs. 



The Chesapeake & Ohio Canal Company. 

At Law^ Decided April 29, 1842. 

Action for Damages, 



1. Conversations as to the own- 
ership of property between 
the father of the plaintiff and 
a third person may be given 
by that person, and is proper 
evidence to go to the jury. 

2. The testimony of the assess- 
or of taxes as to whom prop- 



erty is assessed on the books 
may be given to prove the 
payment of the taxes by the 
party in whose name the 
property appears on the said 
books, even if the assessment 
was copied from the book of 
a former assessment. 



James Hoban for the plaintiff. 
Brent & Brent for the defendant. 

This is a suit for damages brought by the plaintiff against 
said company for constructing and building a dam upon 
Rock Creek causing the land of the plaintiff to be inun- 
dated. 

The declaration averred that the defendant did not, as the 
act of Congress of March 3d, 1825, authorized it to do. apply 
to a justice of the peace for a warrant, nor did any justice 
of the peace issue any warrant, nor was any jury summoned 
to meet on the said land as is by the said act provided, nor 
was any inquisition had at any time, to ascertain the damages 
sustained by the said plaintiff by reason of the erection of 
the said dam, and the plaintiff avers that by reason of the 
erection of the said dam, his said land and the inheritance 
therein was and is greatly diminished and injured in value, 
and he hath repeatedly asked and demanded of the defend- 
ant compensation therefor. Yet the said defendant has 
wholly neglected and refused to make him any compensa- 
tion therefor. 

The defendant pleaded the general issue. 

The plaintiff gave evidence that previous to the death of 
the plaintiff's father, one Douglass had the locus in quo en- 
closed, and possessed' the same as tenant to the plaintiff's 
father from 1822 to 1829, when he left the said premises. 
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One \'incent King testified for the plaintiff that the 
stone house situated near the low grounds alleged to be in 
undated by backwater from a dam erected by the defendant, 
was occupied by free negroes previous to 1817; that on one 
occasion the witness saw the plaintiff's father go to and re- 
turn from the stone house aforesaid, and when he returned 
to the public road where the witness was he told the 
witness, being then standing in the road, that he had gone 
to said stone house for the purpose of demanding his 
rent. No other person was present when this statement was 
made. 

The defendant, by his counsel, objected to said testimony 
of the declarations of the plaintiff's father as evidence in 
this cause, but the court overruled said objection and ad- 
mitted the same to go in evidence as explanatory of the pur- 
pose for which he went upon the land. 

The plaintiff gave evidence that since the death of his 
father, and before this suit, he went fishing on the prem- 
ises in dispute, and walked over the same. 

That a cousin of the plaintiff testified that he well knew 
the land in question; that it has for more than thirty years, 
to the knowledge of the witness, been claimed by the father 
of the plaintiff and by the plaintiff; that the plaintiff is 
only son and heir of his father, John Holmead; that he 
knew that the land was rented by Douglass of John Hol- 
mead in his lifetime, and Douglass paid him rent; that since 
the death of John Holmead, which was in the year 1831, he 
has repeatedly been on the land with the plaintiff, and knew 
he always spoke of it and claimed it as his own; that after 
Douglass left the land it was occupied by a man named 
Troyford ; that the ground was enclosed both during the 
lifetime of John Holmead and after his death, and that it 
was enclosed when witness was on the land with plaintiff; 
that he never heard plaintiff when on the land claim it, 
until about six or seven months before the sale to Cunning- 
ham, and then the plaintiff was on the land with witness, 
and told witness that he was about to sell all his land lying 
on that side of the creek; that he never knew any other 
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person to claim the said land. The said witness* on crot&- 
examination, testified that plaintiff did not at the time of 
making such statement point out the extent of his claim, 
and did not point out the locus in quo as part of his land, 
and was not then standing on the low ground covered by the 
water. 

The defendant objected to the admissibility of the above 
evidence so offered to the jury. 

The plaintiff proved by one Pairo> that about thirty years 
ago he, Pairo, married the aunt of the plaintiff, and knew 
the land, and heard plaintiff's father claim it from that 
time until his dpath as his, but never knew the plaintiff's 
father to claim it while on the land, except once or twice 
when there was an enclosure of about four acres; but who 
put it up or who worked it witness did not know; at that 
time plaintiff's father, while standing in said enclosure, said 
he owned about five or six acres there, and both witness and 
plaintiff's father went away together, leaving no person in 
the house or in the enclosure, and he never heard of any ad* 
verse title to the said property. 

The plaintiff also proved by one Beall, that from 1833 to 
the bringing of this suit, the plaintiff paid taxes upon the 
property in dispute. 

To the admittance of the said evidence the defendant 
objected. 

The court overruled the objections. 

In the cross-examination of said Beall, the defendant, 
by its counsel, asked him how he knew that plaintiff had paid 
the taxes for the property in dispute, and he said he knew it 
was for said property because he was one of the assessors and 
had assessed the same; that said assessment was entered in 
the books of the Corporation of Georgetown, and was copied 
from the description of a former assessment to plaintiff's 
father, but witness did not survey the land and does not 
know that the description given of it in said assessment 
would include the land in dispute, although he was one of 
the assessors and went upon the land to view it, and assessed 
the whole land which Douglass possessed, as well as more 
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land than he possessed, all of which was assessed to plaintiff. 

The defendant, by its counsel, moved to exclude the evi- 
dence of the payment of taxes upon the ground that the 
best evidence is not produced to show that the taxes were 
assessed for the property in dispute, and that the witness' 
knowledge is based upon the written assessment and the 
description therein given, but the court refused to exclude 
the &aid evidence. 

The jury found for the plaintiff, and assessed his damages 
at $570, with interest from April 28. 1842. 

The defendant, by its counsel, moved the court for a new 
trial : 

Because the verdict of the jury was against the law and 
the evidence of the case. 

Because the damages found were excessive. 

Because the court erred in the law of the case in refusing 
the instructions asked by the defendant, and in admitting 
illegal testimony. 

The court, Thurston, J., absent, overruled the motion for 
a new trial. 
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Charles H. Tavenner 

vs. 

Alexander Hunter. 

At Law. Decided April 30, 1842. 

Action of Replevin-. 

A plaintiflF is not entitled to re- defendant as an officer of 

cover in an action of replevin the law by virtue of an at- 

where the goods to be re- tachment. 
plevied are in the hands of 

Brent & Brent for plaintiff. 

Clement Cox for defendant. 

This is an action of replevin brought by the plaintiff 
against the defendant, who was marshal of the District, for 
the possession of a cow and calf, the property of said plain- 
tiflF. The writ was directed to the coroner of Washington 
County, in the District of Columbia, commanding him to 
replevy said cow and calf. 

The following instruction was given by the court: 

"If the jury believe from the evidence that at the time 
the writ of replevin in this cause was sued out and levied 
on the cow and calf therein mentioned, the same were in 
the custody of the defendant by virtue of the levy thereon 
of the attachment given in evidence, then the plaintiflF is 
not entitled to recover under the issue joined in this cause." 

The following is the verdict of the jury: 

"The jury find for the defendant and assess his damages 
at one cent, they also find the property mentioned in the 
replevin to be in plaintiflF, and the replevin bond given by 
the plaintiflF to be in no wise answerable to the defendant." 

Judgment on the verdict for one cent damages and costs. 
No return of property awarded or to be awarded. 
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The United States 

vs. 

H. A. Wise and Edward Stanley. 

Crfminal Court. Decided May 14, 1842. 

Warrant against a Member of Congress. 

The plea of privilege will not charges ''that there was prob- 

avail a member of Confess to able cause to believe a breach 

Drevent him from bemg ar- of the peace was about to be 

rested on a warrant that committed." 

On the i2th of May, 1842, Judge Thurston issued a war- 
rant charging that ''there is probable cause to believe that 
the honorable H. A. Wise and the honorable Edward Stanley, 
members of the House of Representatives, are about to 
convnit a breach of the peace by fighting a duel, and that 
preparations are now making by said parties to commit said 
breach of the peace." 

Mr. Wise was arrested and the return made by the mar- 
shal before Judge Morsell of the Circuit Court. Mr. Wise 
appeared in person. 

P. R. Fendall, District Attorney, for the United States. 

Mr. Wise denied the right of any judge or justice in this 
District to require of him to give or sign any bond obliging 
him to keep the peace outside of the District, and pleaded 
his privilege from arrest as a member of Congress, the war- 
rant not charging actual breach of the peace. 

On the 14th day of May, 1842, the honorable Messrs. Goode 
and Hunter of Virginia appeared as counsel for Mr. Wise 
before Judge Dunlop of the Criminal Court. 

Mr. Goode maintained the following propositions: 

1st. That the warrant does not state on whose information 
the charge was made. 

2d. That the^warrant charges no specific offense. 

3d. That the defendant, being a member of the House of 
Representatives, he is privileged from arrest, except for an 
actual breach of the peace which is not charged in the war- 
rant. 
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Mr. Hunter cited the proceedings in the Coort of G>mmon 
Pleas in England and the decision of Chief-Justice Pratt, 
settling the question as raised in the third objection,* in 
the celebrated case of Wilkesf that members of parliament 
are privileged from arrest except in certain cases named. 

That the Constitution, Art. i, Sec. 6, clause i, provides 
that "they shall in all cases, except treason, felony and 
breach of the peace, be privileged from arrest during their 

♦19 State Trials, 987; The third matter insisted upon for Mr. 
Wilkes is that he is a member of Parliament (which has been ad- 
mitted by the King's sergeants) and entitled to privilege to be free 
from arrests in all cases except treason, felony and actual breach 
of the peace, and, therefore, ought td be discharged from im- 
prisonment without bail; and we are all of opinion that he is en- 
titled to that privilege and must be discharged without bail. In 
the case of the Seven Bishops, 12 State Trials, 430, the court took 
notice of the privilege of Parliament, and thought the bishops 
would have been entitled to it if they had not judged them to have 
been guilty of a breach of the peace; for three of them, Wright, 
HoUoway and Allybone, deemed a seditious libel to be an actual 
breach of the peace, and, therefore, they were ousted of the privi- 
lege most ntf justly. If Mr. Wilkes had been described as a mem- 
ber of Plriiament in the return, we must have taken notice of the 
law of privilege of Parliament, otherwise the members would be 
without remedy, where they are wrongfully arrested against the 
law of Parliament. We are bound to take notice of their privileges 
as bein^ part of the law of the land. 4 Inst., 25, says, the privilege 
of Parliament holds unless it be in three cases, viz., treason, felony 
and the peace; these are the words of Coke. In the trial of the 
Seven Bishops, the word, "peace" in this case of privilege is ex- 
plained to mean where surety of the peace is required. Frivtlege 
of Parliament holds in informations for the King, unless in the 
cases before excepted. The case of an information against Lord 
Tankcrvillc for bribery (in 1758) was within the privilege of Parlia- 
ment. We are all of opinion that a libel is not a breach of the 
peace. It tends to the breach of the peace, and that is the ut- 
most. 1 Lev., 139. But that which only tends to the breach of the 
peace cannot be a breach of it. Suppose a libel be a breach of the 
peace, yet I think it cannot exclude privilege, because I cannot 
find that a libeller is bound to find stfTety of the peace in any book 
whatever, nor ever was, in any case except one, viz., the case of 
the Seven Bishops, where three judges said that surety of the peace 
was required in the case of a libel. Judge Powell, the only honest 
man of the four judges, dissented; and I am held to be of his 
opinion and to say that case is not law. But it shows the miser- 
able condition of the state at that time. Upon the whole, it is 
absurd to require surety of the peace or bail in the case of a 
libeller, and, therefore, Mr. Wilkes must be discharged from his 
imprisonment. 

tjohn Wilkes was elected to Parliament in 1757, arrested on a 
genera, warrant, was committed to the tower in 1763 for printing a 
violent attack on the King. He was released, Chief-Justice Pratt 
deciding "that general warrants were unconstitutional, illegal and 
also absolutely void." 4 Johnson's Encyclopedia, 1412. 
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attendance at the session of their respective Houses/' Jef- 
ferson*s manual* was cited as establishing the point, and 
denied that he, the defendant, could be arrested and held to 
bail, except for an actual breach of the peace, by any judgfe 
or justice of the peace in this District or elsewhere. 

The district attorney said that the privileges claimed by 
Senators and Members ought to be rigidly scrutinized and 
kept within narrow limits; if, indeed, in a form of govern- 
ment like ours, they could be tolerated at all. He disliked 
the name of prknlege. It had, indeed, to use the language 
of Patrick Henry, *'a squinting toward monarchy." It was 
a privilege and English history would show to what arbitrary 
lengths it had been carried even in a limited monarchy until 
the independence of the English judiciary had checked it. 
In the case of Luke Hansardf printer to the House of Com- 
mons, the decision of Lord Chief-Justice Denman clearly 
showed that whatever might have been the decision in the 
Wilke case, the doctrine of Parliamentary privilege, as for- 
merly maintained and acted upon, was emphatically repu- 
diated by an honest and upright judge uttering from the 
English bench sentiments that were in unison with law and 
the increasing liberality of the age. That laid down in 
Jefferson's manual was ill suited to the present age, and 
Jefferson himself would not have recommended a compliance 
with some of the forms and usages which were laid down 
in his own manual. The court had jurisdiction and it had 
power to interfere to prevent a breach of the peace, and 
it was enough to charge in the warrant that "there was 
probable cause to believe a breach of the peace was about to 
be committed." 

♦Even in cases of treason, felony and breach of the peace, to 
which privilege does not extend as to substance, yet a member is 
privileged as to the mode of proceeding. 

When it is found necessary for the public service to put a mem- 
ber under arrest, or when^ on any public inquiry, matter comes 
out which may lead to affect the person of a member, it is the 
practice immediately to acquaint the House ♦ ♦ * but the 
communication is subsequent to the arrest, citing 2 Hats., 259, and 
1 Blackst., 167. 

tStockdale vs. Hansard, 9 A. & E. Reports, Lord Chief-Justice 
Denman, in this case, referring to Wilkes' case, said that Mr. 
Wilkes was entitled to his release from custody by reason of his 
privilege of Parliament. 
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The court decided that the defendant's plea of privilege 
could not avail him in the present case. 

After the testimony was closed, Judge Dunlop requested 
the counsel to reargue the points. 

After argument by the respective counsel, the court re- 
quired the defendant to give security to keep the peace 
towards all the citizens of the United States within the Dis- 
trict of Columbia, and not at any time within the period of 
one year to leave the District with the intention or purpose 
of figiiting a duel with Edward Stanley under the penalty of 
$3»ooo. 
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Charles McCormick 



itf. 



Henry Walker. 

At Law. Decided May 2B, 1&42. 

Action in Assumpsit on a Note. 



1. A promise made to pay a 
note at a time when the de- 
fendant was of full age, was 
made under duress, it made 
under a threat that if he did 
not pay he would be sued. 

2. Upon a promise of the de- 
fendant to pay when able, the 
plaintiff must prove the abil- 
ity of the defendant to pay. 



8. An acknowledp;ment made 
after the maturity of a debt 
cotitncted while the defen- 
dant was a minor, and a 
promise to pay, would not be 
sufficient unless the defen- 
dant was aware at the time of 
the promise that he was dis- 
charged of the debt by rea- 
son of his minority. 



H. M. MoRFiT for plaintiff. 

Brent & Brent for defendant. 

Action was brought on the following promissory note: 

"$4,200. Washington, .?^^/. 21, 1839, 

"Twelve months after date. I promise to* pay to the order 
of Colburn & Tufts, for value received, at the Bank of Me- 
tropolis, forty-two hundred dollars. 

"JNO. WALKER." 

Endorsed by Colburn & Tufts, Lewis Walker, Henry 
Walker and Charles McCormick. 

The plea was infancy. 

On the trial the defendant offered the deposition of Dor- 
cas Walker, mother of the defendant, in which she deposes 
that the defendant is her son and that he was bom October 
ist, 1819. 

The verdict was for the defendant. 

The plaintiff, through his counsel, moved for a new trial: 
Because the court expressed an opinion that a promise 
made by the defendant to pay the note at a time when he 
was of full age, was made under duress because the witness 
told him if he did not pay he would be sued, which opinion 
the plaintiff, by his counsel contends is erroneous at law. 
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Because the court said in the progress of the trial, that 
upon a promise of defendant to pay when able, the plaintiff 
was bound to prove that the defendant was able to pay be- 
fore action brought. 

Because the court said, that an acknowledgment made 
after maturity of a debt contracted while defendant was a 
minor, and a promise to pay would not be sufficient unless 
the defendant was aware at the time of the promise that he 
was discharged of the debt by reason of his minority : • all 
of which expressions of opinion influenced the jury in their 
verdict, and were, as the plaintiff contends, erroneous in 
law. 

The motion was overruled. 
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John Beckley, Jr. 

vs. 

The United States. 

At Law. Decided June 2, 1842. 
Appeal from the Criminal Court, 

1. In an indictment for larceny the goods and chattels of the 

it is not necessary to aver that prosecutor, 

coins stolen were the property 2. Nor necessary to state the 

or money of the prosecutor. value of the coins, if is 

or of any other person; it is stated that they were called 

sufficient to state they were 25 cents each, &c. 

Brent & Brent for plaintiff. 

P. R. Fendall for The United States. 

The indictment states that: 

'The jurors, &c.. present that Jesse Beckley, the younger, 
a free negro, on the 31st August, 1841, with, &c., twenty 
pieces of the current silver coin of Mexico, each of 
said pieces being called a dollar, and being of the value of 
one dollar, one piece of the current gold coin of the United 
Kingdom of Great Britain and Ireland, called a sovereign, 
of the value of four dollars and eighty-five cents, and divers 
pieces of the silver coin of the United States, of divers 
sizes and denominations, some of the said last-mentioned 
pieces being called fifty cents each, some of the said 
last-mentioned pieces being called twenty-five cents each, 
and divers pieces of the silver coin of divers foreign 
countries, some of the said last-mentioned pieces being 
called twelve-and-a-half cents each, and some of the 
said last-mentioned pieces being called six-and-a-quarter 
cents each; the aforesaid divers pieces of the silver 
coin of the United States of divers sizes and denomina- 
tions, and the aforesaid divers pieces of silver coin of divers 
foreign countries, being together of the value of one hun- 
dred dollars and fifteen cents, of the goods and chattels of one 
Richard Lea, then and there being, feloniously did steal, &c. 

"P. R. FENDALL." 

The prisoners pleaded "not guilty" to this indictment. 
The jury having heard the evidence and arguments of 
counsel returned a verdict of guilty. 
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The judgment of the court was that he suffer imprison- 
ment and labor in the penitentiary for the period of two years. 

The prisoner by his counsel tendered the following bills of 
exceptions : 

Upon the trial of this cause the United States offered a 
free colored witness to give testimony in the same, to which 
the defendant objected, and offered evidence tending to prove 
that the mother of the defendant was a white woman, but his 
father was a black man. The court overruled the objection 
made by the defendant, and permitted the witness to be' 
sworn ; to which opinion of the court the defendant excepts, 
and prays that this bill of exceptions may be signed. &c. 

Motion in arrest of judgment: 

1. Because the indictment in this case does not aver that 
the twenty pieces of current silver coin of Mexico, and one 
piece of the current gold coin of the United Kingdom of 
Great Britain and Ireland, called a sovereign, were the prop- 
erty or money of Richard Lea, or the "property or money" 
of anv oerson whatever. 

2. Because the indictment aforesaid, among other things, 
merely avers that the traverser did feloniously steal, take 
and carry away "divers pieces of the silver coin of the 
United States, of divers sizes and denominations, some of 
the last-mentioned pieces being called fifty cents each, some 
of the said last mentioned pieces being called twenty-five 
cents each, and divers pieces of the silver coin of divers 
foreign countries, some of the said last mentioned pieces 
being called twelve-and-a-half cents each, and some of the 
said last mentioned pieces being called six-and-a-quarter 
cents," without stating what was the current value of each 
of the said above described coins. 

3. Because the indictment aforesaid avers that the above 
described coins, and the other silver coins therein described, 
were the goods and chattels of one Richard Lea. whereas it 
should have averred that they were the property or money 
of the said Richard Lea. 

The motion, for a writ of error, after argument by counsel, 
was refused and judgment of criminal court affirmed. 
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Thomas Pye 

vs. 

United States. 

At Law. Decided June 4, 1842. 

In Error to the Criminal Court 

An indictment for larceny can- the money, went off with it 

not be sustained on the testi- notwithstanding the objection 

mony of the prosecuting wit- of the witness, who stated "I 

ness that he loaned the con- hope you did not bring me 

federate of the prisoner around here to rob me iii- 

money with which to gamble. stead of selling me a coat." 
and on the prisoner winning 

J. M. Carlisle for the prisoner. 

P. R. Fendall for United States. 

The indictment charges in substance. 

That the petitioner did feloniously steal, take and cam- 
away four instruments in writing, each of the value of two 
dollars, of the goods and chattels of one Adams, and did 
feloniously steal, take and carry away four pieces of paper, 
being, of the value of six and a quarter cents, of the goods 
and chattels of said Adams. The jury brought in a verdict 
of guilty. 

The defendant, by his attorney, moved that the verdict 
be quashed, being insufficient and erroneous. On due con- 
sideration the court overruled the motion and gave the fol- 
lowing judgment: That the defendant pay a fine of eight 
dollars and be imprisoned in county jail for four months. 

Before the jurors retired the attorney for the defendant 
filed the following bill of exceptions. 

The United States proved by Adams, a competent witness, 
duly sworn in the cause, that on the afternoon of December 
22, 1841, he was induced by the prisoner to accompany him 
to a certain stable for the purpose of examining a coat which 
the prisoner had offered to sell him very cheap; that before 
they entered the stable Jefferson Roach came in, and after 
some further conversation between the three concerning the 
coat, and promises on the part of Pye and Roach to produce 
the coat, Pye and Roach produced a pack of cards and played 
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therewith; that Roach applied to said Adams for a loan of 
money to make a bet with Pye; that after much solicitation 
said Adams lent said Roach four two dollar orders of the 
Baltimore Company; that Roach and Pye immediately made 
a bet which Roach lost, and handed over to Pye the money 
he had borrowed from Adams, exclaiming to Adams, "he 
has won all my money and yours to, now what am I to do 
to pay you?" that Adams exclaimed "gentlemen, I hope 
you did not bring me around here to rob me instead of sell- 
ing ne a coat;" that Pye said, with an oath, that he would 
keep the money; that no coat was ever produced by either 
Pye or Roach or anyone else; that Pye went away, that 
Roach went out with Adams in pursuit of Pye, but took 
Adams in a direction different from that in which Pye had 
gone; and that Adams advised with two cousins of his. and 
got a warrant for apprehending Pye and Roach. Adams 
further stated that when he lent Roach the money, he ex- 
pected Roach to return it in a few minutes whether he should 
lose or win the bet; and that Roach promised to return it in 
a few minutes. 

The United States further proved by John Key that on 
an evening about three weeks ago 4ie saw Roach and Pye 
together in front of Mrs. Riley's on Pennsylvania avenue 
between 3d and 4J streets; that he heard Pye say to Roach 
"I have got all that fellow's money." and saw them divide 
the nioney. That he did not see what particular money it 
was, but saw that it was paper money; that witness did not 
know who was the man referred to as "that fellow ;" and that 
he had not heard Pye making said exclamation or saw Pye 
and Roach dividing money on any other occasions. 

The United States proved by Lambert S. Beck that he 
was employed by Adams to arrest Pye and Roach on a charge 
of swindling; that he saw Roach with others at the house 
of Spencer Day, near the railroad depot; that Roach, as 
soon as he saw witness, ran away ; that Pye was then pointed 
out to witness as if apparently hiding from him ; that wit- 
ness seized him, and before witness told him what he was 
arrested for, Pye said he did not know Adams, had never 

4 
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seen him and that he was at home when Adams was robbed 
of his money in the stable; That Pye denied that he had 
any money at all. .Witness searched him at the magistrate's 
office and found upon him a five dollar note said to be of a 
broken bank, and a few copper coins; that witness took him 
to jail; that Pye then declared that he had no other money 
whatever, that witness searched him and found between his 
drawers, which were very tight and tied below, and his flesh 
some Rails-money, witness thinks a two-dollar note and a one- 
dollar note; that when they dropped from him on the floor, 
he very slyly and quickly slipt his foot over them; witness 
enquired how he came by them, and he gave no account; 
that they were the same kind of money which Adams had 
sworn he had lost: Witness further proved that Mrs. Riley's 
is very near the stable where the money was lost; that Pye 
and Roach and others were in the habit of frequenting Mrs. 
Riley's, but their principal rendezvous was at Spencer Day's. 
The United States further proved by Robert Dall, that a 
two-dollar Baltimore & Ohio railroad order, which witness 
produced on the trial, and a one-dollar order of the same 
money, which was not produced, were found on the prisoner 
in the manner stated. 

The United States further proved by the said Adams, that 
after the cards were produced as aforesaid, and before the 
said Roach applied to the prosecutor, Adams, for a loan of 
money as aforesaid, he had endeavored to induce the said 
prosecutor to join in the game or to stake some money 
by way of bet thereupon, but that the said prosecutor posi- 
tively refused to do so, and said he knew nothing about 
gambling and wpuld not risk any money upon it; that sub- 
sequently, upon the application of the said Roach, the said 
prosecutor willingly loaned him the railroad orders as afore- 
said, as a loan of money, thinking Jeff a pretty clever 
fellow, confidently trusting he would repay the said loan to 
him however the game might result, or whether he lost or 
won thereupon. 

Whereupon, the prisoner, by his counsel, prayed the court 
to instruct the jury, that upon the evidence so offered by 
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the United States, if believed to be true, the prisoner is en- 
titled to an acquittal; which instructions the court refused 
to give; and the defendant excepts, and prays the court to 
sign and seal this bill of exception, which is done accord- 
ingly, this 26th March, 1842. 

JAMES DUNLOP. 

On hearing the argument of the counsel for the defend- 
ant and of the attorney for the United States, the court re- 
versed the judgment of the criminal court. 
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George Norton 

vs. 
Thomas H. Stevens, Administrator of Thomas H. Stevens, 

Deceased. 

At Law. Decided July 22, 1842. 

Orphans' Court. Nat'l Pope Causin, Judge. 

The act of Maryland of 1798, ment creditors, does not em- 

giving *>reference to judg- brace foreign judgments. 

The adminstrator of Thomas H. Stevens, deceased, .pro- 
tested against a preference being given to the judgment of 
George Norton against said intestate, rendered in Phila- 
delphia county, in the state of Pennsylvania, and claimed 
that the act of assembly of Maryland of 1798, ch. loi, c. 8, 
sec. 17,* does not give or contemplate a preference of debts 
of this character. 

The court was of the opinion that the law of 1789, giving 
preference to judgment creditors, did not embrace foreign 
judgments, and therefore ^ decided that the judgment of 
Ceorge Norton against Thomas H. Stevens, obtained in 
Philadelphia county, in the State of Pennsylvania, did not 
take preference over other creditors. 

From which order of the Orphans' Court the counsel for 
George Norton prayed an appeal. The plaintiff did not 
prosecute his appeal, and it was dismissed by his attorney. 

R. S. CoxE for plaintiff. 

Richard Wallach for defendant. 

***In paying the debts of the deceased, an executor or adminis- 
trator shall observe the following rules: Judgments and decrees 
against the deceased shall be wholly discharged before any part 
of other claims; after such judgments and decrees shall be satisfied, 
all other just claims shall be admitted to a distribution, on an 
equal footing, without priority or preference; if there be not suffi- 
cient to discharge all such judgments and decrees, a proportionable 
division or dividend shall be made between the judgment and de- 
cree creditors, but no executor or administrator shall be bound 
to discover what judgments or decrees have been passed against 
the deceased, unless in the high court of chancery, or the general 
court of the shore, or the court of the county where the deceased 
last resided." 2 Maxcy's Laws of Maryland, 478. 
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The Falls Bridge Turnpike Company 

vs. 
George A. Adams^ Adminstrator of Thomas G. Waters. 

At Law. Decided August 9, 1842. 
Suit Against an Administrator. 

An administrator who pays ^ a The amount overpaid is held to 

distributee more than is due be in the hands of the ad- 

on a final distribution will be ministrator, who is liable for 

considered accountable for a bona fide debt of the tes- 

the amount as being overpaid tator to the full amount of the 

in the administrator's own assets so found, 
wrong. 

This is a suit brought by the plaintiff to recover a balance 
of an account. 

Clement Cox for plaintiff. 
Wm. Redin for defendant. 

The affidavit of a certain Goszler was given in evidence 
on the part of the plaintiff; he stated in substance that he 
called repeatedly upon George A. Adams, adminstrator of 
Thomas G. Waters, for the payment of the balance due to 
said company from said Waters, the late treasurer, amounting 
to about seventy dollars ; that said Adams promised* to settle 
the same ; that such applications were made whije the defend- 
ant was in the employment of the company as superintendent 
of the Falls Bridge Turnpike. 

The verdict of the jury was for the plaintiff. 

It was referred to the auditor for report of assests in the 
hands of the adminstrator. 

The auditor reported that the intestate left three children, 
Thomas S., William H., and the wife of the adminstrator. 
The adminstrator made a distribution of the assests among 
the distributes; the share of each was $1,048.52. He paid 
Thomas S. $1,200, being $159.50 more than his share; to 
William H. he paid $834. being $208.50 less than his share, 
and which the adminstrator now has in his hands. That he 
applied and used the share which he considered due to him- 
self in right of his wife. The overpayment to Thomas S., 
beyond his supposed share, was in the adminstrator's own 
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wrong, and he must be supposed still to have in his hands 
the $208.50 less than the supposed share of William H., and 
which is more than sufficient to pay the judgment of the said 
company. 
Judgment on the above report for $70.21 and costs. 
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Robert Mayo 

vs. 

Francis P. Blair and John C. Rives. 

At Law. Decided August 13, 1842. 

Action for Libel. 

1. Where a declaration charges 3. It is not competent for the 
a libel, to which the defend- defendants in sustaining the 
ants pleaded not guilty, it is issue on their part on the 
incompetent for the defend- pleas of justification to give 
ants to prove the truth of said any evidence in mitigation of 
libel even in mitigation of damages, if the jury shall be- 
damages. lieve from the evidence that 

2. The defendants having plead- the plea of justification, was 
ed justification, averring the not made out. by proof, 
truth of the libel, they must 4. In a suit for libel the amount 

prove the truth of the alleged of damages is a matter for 

libel with the inuendos as laid the determination of the jury, 

in the declaration. 

Richard S. Coxe and Brent & Brent for plaintiff. 

James Hoban and F. S. Key fpr defendants. 

The declaration is as follows : 

That whereas, heretofore, to wit, on the 7th of July. 1838, 
at the county aforesaid, the Hon. John Quincy Adams had 
stated in the House of Representatives of the United States, 
that he had seen an original letter in the handwriting of 
Gen. Andrew Jackson, President of the United States, dated 
the loth of December, 1830, and addressed to a certain Wm. 
Fulton, then, to wit, at the date of said letter. Secretary of 
the Territory of Arkansas, which letter was then stated by 
said Adams to be in the city of Washington, where it could 
be seen by any gentleman who had curiosity to examine it; 
and whereas the said Adams, at the same time and place* 
had read to the said House of Representatives a paper pur- 
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porting to be a true copy of said original letter, whereby it 
was represented that the said Jackson had written a letter 
marked "strictly confidential" to the said Fulton, advising 
him in substance that information had been received by said 
Jackson that an extensive expedition was organized in the 
United States with the view to the establishment of an 
independent government in the province of Texas, and that 
General Houston was to be at the head of it, and requesting 
the said Fulton to keep him, the said Jackson, advised of 
any movements which might serve to justify the suspicions 
entertained; and whereas the defendants afterwards, to 
wit, on the 2nd of July, 1838, had notice that the said let- 
ter had been shown tp said Adams by the plaintiff, and was 
then and there in the plaintiff's possession by delivery from 
the said Jackson; but the said defendants, well knowing the 
premises but greatly envying the happy state and condition 
of the plaintiff and contriving and wickedly and maliciously 
intending to injure the plaintiff in his good name, fame and 
credit, and to bring him into public scandal, infamy and dis- 
grace, with and amongst all his neighbors and other good and 
worthy citizens, and to cause it to be suspected that he, the 
plaintiff, had been and was guilty of im|)roperly and dis- 
honorably acquiring said letter, and to vex, impoverish, 
harass and wholly ruin the plaintiff, heretofore, to wit, on 
the 2 1st of July, 1838, in a certain newspaper called "The 
Globe," of which the defendants were then and there pub- 
lishers and proprietors, falsely and maliciously did print and 
publish, and caused and procured to be printed and published, 
of and concerning the said plaintiff, and of and concerning 
the manner in which he became possessed of the said original 
letter, and of and concerning the said Adams in connection 
therewith, a certain false, scandalous, malicious and defama- 
tory libel, containing, among other things, the false, scan- 
dalous, malicious, defamatory and libellous matter following, 
of and concerning the said plaintiff, and of and concerning 
the manner in which he became possessed of the said original 
letter, and of and concerning the said Adams in connection 
therewith, that is to say: This letter was adduced and read 
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as proof that General Jackson was apprised of Houston's 
design on Texas, and the duplicity imputed in regard to it 
was the inference of Mr. Adams that it was not sent because 
the original was not found on the files of the State Depart- 
ment. That original Mr. Adams admitted, however, he had 
examined, but he does not explain how he came possessed of 
that strictly confidential State paper, which was evidently 
out of place in his hands. The natural inference is, that it 
must have been purloined" (meaning that the plaintiff, who 
liad communicated said original letter to said Adams, had 
purloined and stolen said letter), "a very sufficient reason 
why it was not to be found in its proper place." 

2nd Count. That the defendants in a certain, &c., printed, 
&c., that is to say: "Mr. Adams" (Meaning the Hon. John 
Quincy Adams who had read the paper purporting to be a 
copy of said described original letter, and to whom the plain- 
tiff had shown said original letter), "it will be recollected, 
upon being called on by the chairman of the Committee on 
Foreign Affairs to state how he came into possession of that 
letter" (meaning how and in whose hands the said Adams 
had seen the said original letter which he had stated he had 
seen), "refused to do so unless he should be required by an 
order of the House. Subsequent disclosures in another 
quarter have afforded the information which he" (meaning 
the said Adams) "refused to give, and have revealed to the 
public the means by which this letter was obtained." 
(Meaning that the rumor and report charging the plaintiff 
with improperly obtaining the possession of said original let- 
ter had afforded the information which the said Adams had 
refused to give, and had revealed to the public the means by 
which the plaintiff had obtained said original letter.) "We 
leave it to an honest and high-minded community to pass 
sentence upon the transaction." (Meaning that the trans- 
action, to wit, the mode of obtaining the said original letter 
by the plaintiff, had been such that an honest and high- 
minded community would condemn it.) "It is not a subject 
for reasoning. The instinctive impulses of every honest man 
will at once condemn the use of such means in assailing an 
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adversary. No one possessing the least magnanimity or 
delicacy of feeling would have read to the House of Repre- 
sentatives a letter which he had reason to believe was 
obtained without a knowledge of the party to whom it 
belonged, and which was marked "private and confidential." 
(Meaning that said Adams in reading said letter had exhib- 
ited a want of magnaminity and delicacy of feeling, and that 
the plaintiff had improperly obtained said letter without the 
knowledge of the party to whom it belonged.) 

3rd Count. That the defendants in a certain, &c., printed, 
&c., that is to say: "The evidence in possession of General 
Jackson on the other hand, of a contemplated expedition 
against Texas, consisted of a single letter from an individual" 
(meaning the plaintiff) "of whom we will say no more than 
that any person of common sense, considering the circum- 
stances under which it was written, the person writing it" 
(meaning the plaintiff), "and the internal evidence afforded 
by the letter itself, would have attached no more weight to 
the statement it contained than did the President. There 
was in this case no 'voluminous mass' of testimony to act 
upon, but a solitary letter" (meaning the said letter of the 
plaintiff) "unsupported by concurrent information or by the 
particular credibility of the relator." (Meaning that the 
said letter of the said plaintiff was unsupported by the par- 
ticular credibility of the plaintiff.) 

By reason of all which premises the plaintiff is the worse 
and hath damages to the value of $30,000. 

The following are the pleas of the defendants : 

1st. Not guilty in the manner and form, &c., of the mat- 
ter alleged against them in the declaration. 

2d. And for a further plea as to the words to the alleged 
libel as charged in the second count, defendants admit the 
publication thereof, and justify publishing the same because 
defendants say that it is true. 

3d. And for a further plea they admit the publication of 
the words as stated in the third count and justify the pub- 
lishing the same because they say it is true. 
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The plaintiff, through his counsel, offered evidence of the 
publication charged in the declaration, and the evidence of 
Mr. Adams as follows, taken de bene esse: "Dr. Mayo did 
exhibit to him certain documents, and stated to him the 
manner in which he became possessed of them. They formed 
a part of many letters which Dr. Mayo had written to Presi- 
dent Jackson from the commencement or a very early period 
of his administration down to nearly its close ; that a bundle 
of those letters, shortly before the expiration of the Presi- 
dency of General Jackson, had been returned to him. Dr. 
Mayo, by order of President Jackson. That the letter from 
President Jackson to Mr. Fulton was included in the bundle, 
and that he never had seen it before the receipt of the bundle. 
That Dr. Mayo, in communicating this paper to him (Mr. 
Adams), did make some observations to him expressive of 
his own sense of duty to make these documents public; that 
he did subsequently receive a written communication from 
Dr. Mayo conveying to him copies of the papers referred to; 
and that Dr. Mayo never left with him any of the original 
documents or letters referred to, but only exhibited them to 
him for perusal." 

The defendants, through their counsel, produced a pamphlet 
admitted to have been published by the plaintiff, and oflFered 
to read certain passages therefrom for the purpose of proving 
that plaintiff represented and set forth a certain affidavit of 
General Jackson in relation to the manner in which plaintiff 
had obtained possession of the letter mentioned in Mr. 
Adams' evidence, and that the plaintiff therein denied the 
truth of said affidavit, and stated the manner in which he 
did get possession of said letter. 

And the defendants counsel in offering to read the part 
of said publication containing said affidavit of said Jackson, 
stated they did not offer to read the same as a deposition or 
affidavit admissible as evidence of the facts it states, but 
only as evidence of what the plaintiff had stated, that Gen- 
eral Jackson had sworn to, and of what the plaintiff said in 
answer to or in relation to what General Jackson had sworn to. 

liut the court refused to allow the same to be read, which 
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refusal was excepted to by the counsel of the defendants. 
The following prayers were granted by the court : 

1st. The declaration is this case charging the libel as laid 
to consist in charging the plaintiff with purloining a certain 
paper, to which the defendants have pleaded not guilty, it is 
not competent for the defendants to prove the truth of said 
libel in this action even in mitigation of damages. But the 
defendants may prove the truth of any other improper way 
of getting possession of such paper by the plaintiff, or any 
improper use of such paper by plaintiff, known to the defend- 
ants, at the time of the publication. 

2nd. The defendants having pleaded justification to the sec- 
ond and third counts of the declaration averring the truth of 
the libel, it is essential for the defendants to prove to the 
satisfaction of the jury the truth of the alleged libel with the 
imiendoes as laid in the declaration. 

3rd. It is not competent for defendants in sustaining the 
issue on their part on the pleas of justification, to give 
any evidence in mitigation of damages, if the jury shall 
believe frcxn the evidence that the plea of justification was 
not made out by proof. 

4th. It is not competent for the defendants to give evi- 
dence under the second and third pleas. If the jury shall 
believe the pleas averring the truth of said alleged libel not 

« 

to be sustained, nor any evidence to disprove the malice 
which the law infers from the original publication of the 
alleged libel and from the retention of the same in the pleas 
of justification. 

5th. That the only part of the declaration to which it is 
competent to defendants to give any evidence to disprove 
malice or in mitigation of damages, is the first count, and 
the jury are not to regard any facts as amounting to a 
negation of malice or as mitigating the damages, unless the 
jury shall be satisfied from said evidence that said facts 
actually existed and were known to defendants before and at 
the time of the alleged publication. 

6th. If the jury shall believe from the said evidence that 
the defendants actually published the libel as laid in the first 
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count of the declaration and that facts therein averred and 
the inuendoes in said first count mentioned are true, then 
the jury must find for the plaintiff upon the issue in that 
count, but the amount of damages is a matter for the judg- 
ment of the jury. 

But the jury, before they can find a verdict for the plain- 
tiff on said first count, with any damages, must be satisfied 
from the evidence that it was known to the defendants at 
the time of said publication that the plaintiff was the person 
who had delivered the letter to Mr. Adams. And if they 
find that the defendants had that knowledge at that time, 
they must be further satisfied by the evidence that the 
defendants intended to describe and point out the plaintiff 
in said publication as the person charged thereby. 

The following prayer was refused by the court: 

Nor is it competent under pleas of justification for the 
defendants to give in evidence the use made by the plaintiff 
of the said letter after it came to his hands as evidence of 
the truth of the libel laid in the second and third counts. 

Verdict for the defendants. 

The plaintiff, through his counsel, Coxe and Bradley, 
moved for a new trial — 

Because the court mistook the law. Because ill^^ testi- 
mony was admitted on the part of the defendants. Because 
the verdict was against law and against the evidence; and 
because of newly discovered evidence materially affecting 
the merits of the case. 

The motion was overruled by the court. Judge Thurston 
absent. 
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Moses Bell 

vs. 

James Rhodes. 

At Law. Decided August 20, 1842. 

Petition for Freedom, 

The District of Columbia being inhabitant of Washington 

still governed by the laws of county to purchase a slave in 

Maryland and Virginia, which Alexandria county and bring 

were in force anterior to the him into Washington county 

cession, it is not lawful for an for sale. 

The petitioner claims his freedom and prays that a sub- 
pcena may issue to the defendant. 

R. Wallach for petitioner. 

Brent & Brent for defendant. 

The facts as found will appear in the following special 
verdict: 

"We of the jury find that, previous to the year 1837, the 
petitioner was the slave of a certain Lawrence. Hoff, a resi- 
dent of Alexandria county, District of Columbia; that in 
the year 1837, the said Hoff, then owning and possessing the 
petitioner as his slave, in the county of Alexandria afore- 
said, whereof he continued to be a resident, did sell and 
deliver the petitioner to one Little, then being a resident of 
Washington county, in the. .District aforesaid, and that the 
delivery of the petitioner was made to the said Little in 
Alexandria county aforesaid, and the petitioner was imme- 
diately removed by said Little to Washington county afore- 
said, to reside and also for sale, whereof said Little was 
resident; that the said Little shortly afterwards, to wit, 
about one year or a little more, sold the petitioner to one 
Keiling, in Washington county, who sold and delivered him 
to the defendant; that since said sale to said Little, the 
petitioner has always been kept and held in slavery in the 
county of Washington aforesaid; that at the time of the 
sale and delivery of the petitioner as aforesaid by Hoff to 
Little, the petitioner was more than forty-five years of age. 
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to wit, he was 54 or 55 years old, and is now 59 or 60 years 
old. But if, upon the facts aforesaid, the law is for the 
petitioner, then we find for the petitioner on the issue joined ; 
and if, upon the facts aforesaid, the la^ is for the defendant, 
then we find for the defendant on the issue joined. 

Vincent King, Foreman** 

Judgment for the petitioner on the verdict. 

The following assignment of error to the above judgment 
was referred to the Supreme Court of the United States : 

First. There is error because the removal of Moses Bell 
from Alexandria county to Washington county, in the Dis- 
trict of Columbia, • as stated in the special verdict, did not 
entitle him to his freedom under any law in force in said 
District. 

Second. Moses Bell being over 45 years of age at the time 
of such removal, was incapable by the laws in force in said 
Washington county of receiving his freedom by or through 
any act or acts of his master or owner. 

Third. That said removal of Moses Bell is not an importa- 
tion according to the true intent and meaning of the laws in 
force in Washington county aforesaid. Bank of Alexandria 
vs. Dyer, 14 Peters, 142. 

Fourth. That such removal, even if it would have been 
illegal previous to the year 1812, was legalized and allowed 
by act of Congress of the 24th of June, 18 12. See 14 Peters, 
142, and Lee vs, Lee, 8 Peters, 49, which cases show how 
unsettled the law is on these points, and how desirable a 
decision is for citizens of the District whose daily transac- 
tions may be within the operation of these principles. 

The Supreme Court affirmed the judgment. 

Note. — Mr. Justice McLean, in giving the opinion of the court 
(2 How., 401), said: "The counties of Washington and Alexandria 
are foreign to each other as regards the importation of slaves as 
are the States of Maryland and Virp^nia. Such we understand to 
be the settled doctrine of the Circuit Court of this District. And 
this is no unsatisfactory evidence of what the law is. An Acquies- 
cenoe of many years in a course of decision involving private rights 
should not be changed except upon ^ clearest ground oj error,** 
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United States 

Daniel McPherson. 
On the Petition of William Hughes, 

A constable was ordered to be less he returned the same, 
dismissed from his office for and pay the cost of the rule 

collecting an illegal fee, un- served on him. 

P. R. Fendall for United States. 
James Hoban for defendant. 

The petitioner testified that Daniel McPherson wrongfully 
demanded and received from him two dollars and forty cents, 
which the petitioner charges that in doing so he acted 
illegally, extorsively and oppressively, and prays the court to 
order a rule on said McPherson to show cause, if any he can, 
why he should not be removed from his said ofHce of con- 
stable. 

A rule was served on him in accordance with the prayer. 

The following was also submitted to the court : 

The officer had .a right to receive one dollar and twenty- 
five cents for the distrain and seven per cent., which on 
twelve dollars (the amount of rent due) would be ninety 
cents, provided the rent was paid within five days from the 
time the distrain was laid, and the cart hire, which is said 
to have been twenty-five cents. Making the amount, the 
the bailiff (or constable) is entitled to receive $14.40. The 
bailiff (or constable) is bound by law to give Hughes (the 
tenant) the account of said bailiff receipted, and a statement 
of all the proceedings. 

The court ordered that Daniel McPherson be discharged 
from the office of constable unless he return to William 
Hughes $2.76, and pay the cost of this rule, on or before the 
22d of September, 1842. 
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Jannette Taylor 

vs. 

John H. Sherburne, Administrator of the Estate of 

John Paul Jones. 

At Law. Decided August 22, 1842. 

Appeal from the Orphans' Court. 

After an administrator has been tor's removal, unless he gives 

appointed, and the court sub- further bonds, the amount of 

sequently is informed that a the bonds to be discretionary 

large sum of money is likely and decided by the Orphans* 

to come into his possession, court, 
it will order the administra- 

CoxE & Carlisle for petitioner. 
*F. S. Key for defendant. 

The petitioner. Jannette Taylor, prays the court to revoke 
the letters of administration granted to John H. Sherburne 
in the estate of John Paul Jones. 

The petitioner states that, by the will of John Paul Jones, 
it appears that the said Jones left the whole of his estate, 
real as well as personal, to his two sisters, to be divided into 
as many portions as his two sisters and their children would 
make up individuals at the time of his death, the mothers 
being guardians of their respective children during their 
minority, but as soon as any of his neices or nephews ha«^i 
reached the age of twenty-one they were to enjoy their 
respective shares. The petitioner is one of the original heirs 
of said Jones, and also the representative and sole survivor 
c»f the family of one of the sisters, Mrs. Jannette Taylor, the 
other sister, Mary Ann, married Mark Lowden; that said 
adjTiinistrator never received any power of attorney or anv 
atithority from any of the said petitioner's family; that hft 
took out letters of administration without the knowledge of 
(jeorge L. Lowden, one of Mary Ann's children; that said 
Lowden had given a power of attorney to another to act for 
him; that the only power of attorney he has is from one 
John Lowden, dated 1826, and that said power of attorney is 
null and void, the said John Lowden having died nearly two 
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years ago; that the heirs have a claim against the United 
States for at least twenty or thirty thousand dollars. 

John H. Sherburne appeared and answered the above 
petition, and said he was duly appointed attorney in fact of 
seven-tenths of the heirs of said John Paul Jones, not 
including the petitioner, in the year 1826; that he took upon 
himself the trust confirmed upon him in good faith, and it 
was necessary to possess legal powers for that purpose. That 
the claim against the United States is a balance left over 
after paying to the officers and crews of the Jones squadron 
certain prize money collected by the said Jones in 1787, the 
said balance being deposited in the' Treasury by the dis- 
bursing agent for the benefit and use of the said officers and 
crews; and that the heirs of Jones have no interest in said 
claim. 

The court ordered the administrator to give additional 
security in the penalty of $30,000. 

On the appearance of Sherburne, agreeable to the order of 
the court, the following order was passed : 

Whereas, on the production of a general .power of attorney 
from John Lowdcn, representing seven-tenths of the heirs of 
John Paul Jones, and at the same time several letters from 
George L. Lowden, dated late in 1838, recognizing Mr. John 
H. Sherburne as his agent, urging him to bring the business 
to a close as soon as possible, the court did (supposing the 
said letters and power of attorney were both from the same 
person) order that letters of administration be granted to 
said Sherburne, and on his representation that no money was 
to be received the court ordered that letters be granted as 
prayed for, provided he gave a bond in the penalty of $500. 
Jannette Taylor subsequently entered a caveat setting forth 
that Sherburne had no claim to the administration, and that 
at least twenty or thirty thousand dollars would be received, 
and Sherburne now admits that there will be $12,000 or 
$15,000 received from a Danish claim,* and therefore prayed 
a revocation of said letters. 

The court then ordered said Sherburne by a certain day, 
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viz., on the 2d of July. 1839, to give a new bond. Having 
failed to do so, it was further ordered that the letters of 
administration to the said Sherburne be revoked. 

An appeal was granted to the Circuit Court. 

The papers in the case were submitted without argument 
August 17, 1842. 

The Circuit Court affirmed the order of the Orphans' 
Court. 

^The claim against Denmark was for the value of the prizes, 
three English ships of war sent into Bergen, Norway, where they 
were forcibly taken possession of by the Danish Government, and 
given up to England, on the ground that Denmark did not rec- 
ognize the independence of the United States. In negotiations 
with Denmark the latter offered to pay ten thousand dollars to 
liquidate the claim. Dr. Franklin declined the offer on the ground 
that the value of the prizes should form the just measure of com- 
pensation. 
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The United States 

vs. 

William Gilliam. 

Criminal Court, Dunlop, J. Decided Sept. 14 1882. 

Indictment for Murder, 

1. The court will allow evi- who is accused of killing the 

dence to be given of the pre- deceased. 

vious bad character of the 2. The setting of spring-guns in 

deceased when the said de- open fields or outhouses not 

ceased had been killed in the within the privilege of the 

act of committing a felony; domicil, without notice, will 

it is proper in determining not excuse or justify the 

the intent of the deceased and homicide which might ensue, 
the offence of the prisoner 

The indictment contained two counts One charging the 
murder to have been committed by means of a spring-gun 
set by the traverser for that purpose in a goose house; the 
other that the murder was done by shooting. 

The prisoner plead not guilty. 

The District Attorney, P. R. Fendall, for the United 
States. 

W. L. Brent for the defendant. 

The counsel for the prisoner, insisted that the prisoner 
had a right to defend his property by such means. 

One of the witnesses examined on the part of the United 
States was questioned by the prisoner's counsel as to the 
general reputation of the deceased as a thief and a felon. 
The question was objected to by the counsel for the United 
States. 

After argument by counsel on both sides, the court gave 
the following opinion: 

The prisoner, by his counsel, has asked the court to al- 
low him to give evidence of the general character of the 
deceased as a common thief and felon, for the purpose of 
showing the felonious intent with which the deceased en- 
tered upon the premises of the prisoner on the night he was 
shot by the spring-gun. and insists that in all cases of medi- 
tated felony it is lawful to take the life of the felon. It 
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has been ruled at the present term of this court that, to show 
a guilty knowledge in the receiver of stolen goods it is 
proper to allow proof that other stolen goods had been before 
received by the party charged; and in the case at bar the 
court will allow proof that the deceased had, on previous oc- 
casions stolen the goods, either of the prisoner or other 
persons, as proper for the consideration of the jury in deter- 
mining the intent of Payne (the deceased) and the oflfense 
of the prisoner. The setting of a spring-gun as a protection 
for property, though not in itself unlawful and indictable is 
certainly undeserving of encouragement, and where no no- 
tice is given and injury or loss of life ensues, the party set- 
ting it is responsible as if he were present himself and Hred 
the weapon. No man can do indirectly what he cannot do 
directly. He must also use his right as not to injure another, 
where notice is given the sufferer is held to have brought 
the calamity on himself — ^to be his own executioner if life is 
lest, and to have himself pulled the trigger. Such was the 
reasoning of the court of King's Bench in the case of Ilott 
V. Wilkes, 3 Barnewall and Alderson, 304.* All the judges 
in that case rest their judgment on the ground of notice. 

It has been contended by the prisoner's counsel in this 
case, that if Payne, the deceased, entered upon the premises 
of Gilliam on the night he came by his death, with the 
felonious intent to steal Gilliam's property, the prisoner is 
entitled to acquittal in the absence of notice that the gun 
was set. and though the felony was unaccompanied by force 
and did not amount to burglary. The broad ground is as- 
sumed that in all cases of felony, the felon may be lawfully 
put to death in the execution of his meditated crime, and 
that this position is maintained by the reasoning of one of 
the judges in the case of Ilott v. Wilkes; I cannot sanction 
the doctrine thus asserted in the prisoner's defense. It arro- 



(1) "A trespasser, having knowledge that there arc spring>guns 
in a wood, although he may be ignorant of the parrticular spots 
where they are placed, cannot maintain an action for an injury 
received in consequence of his accidentally treading on the latent 
wire connecting with the gun, and thereby letting it off." 
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gates for property higher immunities and privileges than are 
conceded to our dearest personal rights. The humane prin- 
ciples of the law do not thus lightly estimate hu^nan life. 
No language or manner, however reproachful or insulting, 
not even violence to the person of the most ignominious 
character, will justify the aggrieved in slaying the aggressor ; 
he can only be justified or excused by showing his own life 
to have been in jeopardy. The law is that a man may op- 
pose force with force in defense of his person, his family or 
property against one who manifestly endeavors by violence 
to commit a felony, as murder, robbery, rape, arson or burg- 
lary. In all these fellonies, from their atrocity and violence, 
human life either is, or is presumed to be in peril. The 
principle does not apply to the thief who secretly steals your 
purse or other personal property in your fields or in buildings 
not within the privilege of the domicil. It does not apply 
to the felon who, by forgery, defrauds you of your money or 
goods. This distinction commends itself to your reason and 
ccMnmon sense, and it is sustained by numerous authorities 
which have been cited in the argument by the counsel for 
the United States. When we find the books and the judges 
in some places in general terms speaking of the right to 
take the life of the felon in the execution of his meditated 
felony, we are to understand them as referring to felonies, 
with force, of the character described. In no other way can 
we reconcile what would otherwise appear conflicting 
authorities and decisions. The setting of spring guns, there- 
fore, in open fields or outhouses, not within the privilege of 
the domicil, without notice, would not justify or excuse the 
homicide which might ensue, but the party setting them 
would be criminally responsible for the consequences of his 
act." 

The counsel for the prisoner further contended that by 
the law as it stood prior to the statute of 7 and 8 Geo. IV, 
ch. 29, sec. 13.' and as it now stands here, any outhouse 

(2) What buildings only are a part of a house for capital pur- 
poses: "That no building, although within the same curtilage with 
the dwelling house, and occupied therewith, shall be deemed to be 
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within the curtilage, or same common fence as the dwelling 
house itself, was considered to be parcel of the dwelling 
house, on the ground that the capital house protected and 
privileged all its branches and appurtenances, if within the 
curtilage or homestall. 

The counsel for the United States contended that on a 
fair view of the authorities on the subject of curtilages prior 
to the statute of George IV, an outhouse, to be within the 
protection of the dwelling-house, must be "occupied with 
and immediately communicating with it"; must be adjoin- 
ing to it or at a reasonable distance from it, and that the 
communication must be r^^lar and pennanent, not merely 
casual or temporary, that the meaning of the word outhouse 
was the same before as after the enactment of the statute; 
in Rex vs. Scully, i Carr. and P., 319*; n Eng. C. L. R., 
407, decided in 1824. several years before the statute, it was 
hel4 that the henroost was not part of the curtilage. 

In the further progress of this cause evidence was offered 
to prove tj^t the goose-house, in which the spring-gun was 
Set by* Gilliam, and in attempting to enter which Payn^ was 
killed by the discharge of the gun, was situated within from 
thirty-five to sixty feet of the dwelling house of Gilliam, in 
which himself and his family resided and slept; that the 
said goose-house, and outhouses appurtenant to and used 
with the dwelling, together with said dwelling-house, were 
enclosed by a common fence surrounding them, the whole 
premises not exceeding in extent one acre of ground; that 
an interior partition fence of stone, not laid in mortar, about 
three feet high, but with an opening in it about two feet 
wide, to let Gilliam's family pass through to the goose- 
house, and that the said stone fence, with a rail upon the 

part of such dwelling house for the purpose of burglary ♦ ♦ ♦ 
unless there shall be a communication between such building and 
dwelling house, either immediate or by means of a covered and en- 
closed passage leading from one to the other.** 

(3) "A person set to watch a yard or garden, is not justified in 
shooting anyone who comes into it in the night, even if he should 
see the party go into his master's hen-roost. But if, from the 
conduct of the party, he has fair ground for believing his own 
life in actual and immediate danger, he Is justified in shooting him." 
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opening, was used to keep the cows from coming to the 
dwelling house. 

Upon which said evidence, and the other evidence in the 
cause, the prisoner's counsel prayed the court to instruct the 
jury : 

That if they believe from the evidence aforesaid, that the 

said goose-house was appurtenant to, and used with Gilliam's 

♦• . . » *. • 

dwelling house as one of the outhouses thereof, and that the 
whole were under one common enclosure, and that the said 
goose-house was not more than sixty feet distant from said 
dwelling, then the said * goose-house was within the curtilage, 
and privileged as part of said dwelling, and the breaking 
and entering the same in the night time by the deceased, 
with the intent to steal Gilliam's geese in said goose-house, 
if believed to be true by the jury, was burglary, and if the 
deceased came to his death in the attempt to commit said 
burglary, by the spring-gun set there by Gilliam to protect 
his goose-house, the prisoner is entitled to a verdict of acquit- 
tal. 

Which instruction the court gave. 

The jury returned a verdict of not guilty. 
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William C. Orme 

vs. 

Joseph S. Clarke, and the Infant Heirs at Law of 

Seth I. Todd. 

Equity. Decided December i, 1842. 

To Appoint a Trustee, 

On the death of trustees in a the guardian of said heirs, 
deed of trust leaving infant duly appointed, to execute a 
heirs, the court, on application deed releasing to the said 
of the owner of the property owner the property so con- 
conveyed in trust, will order veyed. 

I. B. H. Smith for complainant. 
P. R. Fendall for defendants. 

The complainant is the owner of a lot in the city of Wash- 
ington, EHstrict of Columbia, and conveyed in trust the said 
lot to Edward Ingle and Seth I. Todd to secure the pa)rment 
of a snm of money. The debt was paid, and he prays that 
a trustee be appointed to release the trust. He states that 
Edward Ingle, one of the trustees, died and left Seth I. 
Todd, the survivor, who also died, leaving infant heirs. 
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Joseph S. Clarke, the cestui que trust, certified to the pay- 
ment of the debt 

The court decreed as follows: 

This cause coining on to be heard by consent of parties on 
the bill and exhibits of the complainant, and the answers of 
Joseph S. Clarke, and of Ellen G. Todd and Thomas G. 
Todd, by their guardian, Thomas H. Gillis, for that purpose 
duly appointed under authority of a commission issuing out 
of this court, and in due form executed and returned, and the 
same having been heard and considered, it is this first day 
of December, 1842, by the court ordered and decreed, that 
all the right, title, interest and estate of the said defend- 
ants, and all of them, in and to the piece and parcel of 
land * * * be conveyed and released to the said Wm. 
C. Orme, his heirs and assigns, and for that purpose that 
Wm. Ward be, and is hereby appointed guardian of said 
infant defendants, to execute, acknowledge and deliver as 
such guardian a sufficient deed therefor, and in default of 
such conveyance being duly executed on or before the first 
Monday in January. 1843, that this decree be recorded 
among the said records of Washington county, to operate as 
a conveyance according to the Act of Assembly of Mary- 
land in such case made and provided. 



ti6 Williams v. Wells. 



James Williams 

vs. 

John Wells, Junior, and Charles A. Davis. 

At Law. Decided December 3, 1842. 

Appeal from Orphans' Court. 

Where a testator, by his will, admitted to probate, it was 

appointed guardians to his in- held, on appeal, that the will 

fant children, and these so was not proved according to 

appointed were witnesses to law so as to create the parties 

the will, and the will was appointed guardians. 

Joseph H. Bradley for the petitioner, 

Richard S. Coxe for respondents: 

The petition stated that the last will and testament of 
Jdhn Williams has been admitted to probate ;' that the said 
Wells and Davis were designated as the guardians of the 
children of the testator. That said paper is wholly insuf- 
ficient in law to create the said guardianship and that there 
are no testamentary guardians of said children, and prays 
the Court to appoint some person or persons as guardians to 
take charge of the children and their estate, inasmuch as the 
said children are both under the age of fourteen years and 
incapable of making a selection for themselves. 

The answer of John Wells stated: 

That said testamentary paper is a valid instrument for the 
appointment of guardians. 

That it was executed in the presence of two or more credi- 
ble witnesses. 

That he has assumed to act, and does act, as such guar- 
dian of said children. 

The court, after hearing the arguments upon both sides, 
gave the following opinion: 

James Williams, of Washington coimty, in the District 
of Columbia, having been advised that in and by a paper 
purporting to be the last will and testament of his brother, 
John Williams, late of said county, deceased, which has been 
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admitted to probate. John Wells, jr., and Charles A. Davis 
have been designated as the guardians of the children of the 
said John Williams, and that they now seek to be recognized 
by this court as such guardians. And having been further 
advised that the said paper is wholly insufficient in law to 
create the said guardianship, and that there are tio testa- 
mentary guardians of the said children, prays that some per- 
son or persons may be appointed by this court as guardians, 
who will be fit and proper to take charge of the said chil- 
dren and of their estate, inasmuch as the said children are 
both under the age of fourteen, &c., &c. 

The petition has been duly considered, and in the opin- 
ion of this court the prayer of the said James Williams 
should not be granted for the reasons hereinafter g^ven. 

By the statute of 29 Car. II, ch. 3, all devises of lands 
and tenements shall be in writing, and signed by the tes- 
tator, or some other person. in his presence and by his express 
direction, and be subscribed in his presence by three or four 
credible witnesses. 

The statute regulations as to wills are substantially the 
same in the different States, and they have been taken from 
the English statute of 32 Hen. VIII and the statute of 29 
Car. II above referred to. 

Three witnesses, as in the Statute of Frauds, are required 
in Marvland. 

The paper purporting to be the last will and testament of 
the said John Williams, and which has been admitted to 
probate, is attested by three witnesses, two of whom are the 
individuals designated therein as the persons whom the said 
John Williams desired, after his decease, to take charge of 
his children and their estate (guardians by statute, or testa- 
mentary guardians, being appointed by virtue of the statute 
12 Car. II., ch. 24, which has been adopted in this country. 
See 2 Kent, 224), for which reason, it is contended, that the 
said paper, purporting to be the will of the said John Wil- 
liams, is insufficient in law to create the said guardian- 
ship. &c. 

That the individuals named as such must renounce the 
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guardianship in order that the will may stand; that the 
requisition of the statute (viz., that it should be subscribed 
in the presence of three credible witnesses) may be complied 
with, the attesting witnesses should be credible witnesses, 
entirely disinterested persons, and such as can receive no 
benefit or advantage by the will. Witnesses to a will are 
rendered incapable of taking any beneficial interest under 
it (4 Kent, 509) except it be creditors whose debts by the 
will are made a charge on the real estate. This was by the 
statute of 25 George. II, and it has been generally adopted in 
the United States as a salutary provision. 

It seems to have been held in general that an incotupetent 
witness was not a credible witness, and that a devisee or 
legatee under a will was incompetent, although a mere execu- 
tor or trustee who took no beneficial interest under a will 
was held to be competent (3 Starkie, 1689). In Bacon's 
Abridgment Evidence (B), it is said by Chief -Justice Hale, 
that he knew it to have been adjudged that an executor in a 
cause concerning the testator's estate, if he hath not the 
surplusage given to him by the will, may be a witness for 
the will. I Modem, 107. An executor not taking any bene- 
ficial interest under the will is a good witness to attest it. 
Loveless on Wills; see 12 East, 250; 6 Taunton, 220;' 
I Black. Rep., 365.* Lord Chief-Justice Mansfield: "In a 
modem case of Holt vs. Tyrrel, it was held in a trial at bar 
that a tmstee might be a witness without releasing, and 
where is the difference* between an executor in tmst and 
another tmstee? His being liable to actions makes no dif- 
ference, for so are all agents, and yet they are allowed to be 
witnesses.'' 

In Massachusetts an executor who has accepted the tmst 
cannot be used as a witness to support a will, although he be 
a mere tmstee having no devise nor legacy given him there- 
in. (Durant vs. Starr et al, 11 Mass., 527; Sears vs. 
Dillingham et al., 12 Mass., 358). 

(1.) Bettison v. Bromley. 
(2.) Phipps .V Pitcher. 
(3.) Lowe V. Jollifer. 
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In New Jersey and Connecticut the English rule is adopted, 
than an 'executor is a competent witness to a will unless he 
take an interest under it. (Den ex dem Snedekers vs. Allen, i 
Pennington, 35). Justice Pennington: The modem and most 
approved cases in the English books on this subject, and one so 
far back as the time of Lord Chief-Justice Hale, prove, "that 
an executor may be a witness to establish a will unless he 
takes an interest under it; nor does the practice in this 
State of allowing a reasonable compensation for services per- 
formed by an executor, in my view of the subject, alter the 
case. Is an agent or factor disqualified as a witness to prove 
the authority under which he acts, because he is to have a 
reasonable compensation for his services? I think not.'* 
(Sec Hawley vs. Brown, i Root, 494). 

The statute of 25 Geo. II having been generally adopted 
in the United States, as before stated, by which creditors 
whose debts by the wiU are made a charge on the real estate 
are deemed to be competent witnesses, and such decisions 
having been obtained with regard to executors, surely guar- 
dians (a trust of obligation and duty, and not of speculation 
and profit) cannot be regarded as disqualified on account of 
interest. 

Therefore, in the absence of any statute or rule of evidence, 
so far as my research and knowledge extend forbidding it. 
I feel bound to carry out the wishes of the testator, and to 
r^;ard and declare the said John Wells, jr., and Charles A. 
Davis, testamentary guardians of the children of the said 
John Williams, deceased. 

NATH'L P. CAUSIN. 

From this decision the petitioner, by his counsel, prayed 
an appeal, which wds granted. 

This appeal coming on to be heard on the above record 
and the argument of counsel, it is ordered, that the judgment 
of the Orphans' Court be, and the same is hereby reversed; 
and it is adjudged that the said will has not been proved 
according to law so as to appoint guardians, and the cause is 
remanded to the Orphans' Court. 
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Charles Murray 

vs. 

Richard C. Mason. 

At Law. Decided December 26, 1842. 

Action for Libel. 

The case of Kerr vs. Force re- fore the jury, and he who 

affirmed. He who has the commences should have a 

ont^ probandi should com- . right to reply and close the 

mence the proceedings be- argument to the jury. 

This action was brought on a letter written by the defend- 
ant, accusing the plaintiff of perjury. The defendant 
pleaded "not guilty," and justification. The plea of not 
guilty was withdrawn and the jury was sworn on the plea 
of justification. The jury brought in a verdict of guilty. 
In the course of the trial the following was submitted to the 
chief-judge, the assistant judges diflFering: 

Whether the plaintiff or the defendant shall have the 
opening and conclusion of the case? 

J. M. Carlisle for the plaintiflF. 

Jas. H. Bradley for the defendant. 

The counsel for the plaintiff contends that he has to prove 
the loss of office charged in the declaration and the damages 
sustained, and refers to Monecure et al., executors of James 
vs. Dermott. Judge Cranch's Note Book No. 11, page 14; 
Evans' Practice, 296. 

The defendant, by his counsel, contends he holds the 
affirmative of the issue, and refers to Kerr vs Force; Judge 
Cranch No. 6, page 246; i Starkie on Evidence, 381, 384, 
385 ; 6 Har. and John., 469. 

Chief Judge Wm. Cranch gave his opinion as follows: 

The plea of not guilty having been withdrawn, the jury 

was sworn to try the issue upon the plea of justification 
only. 

The counsel for the defendant contend that as they hold 

the affirmative of the issue .they have a right to open and 
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close the argument before the jury, and they rely upon the 
decision of this court in the case of Kerr vs. Force/ Judge 
Cranch No. 6, page 246; Starkie on Evidence; and Cullum 
vs, Bevans, 6 Har. & John.. 469. 

On the other side, the counsel for, the plaintiff cited Evans' 
Practice.. 296, and James' Ex'r vs. Dermott,* Judge Cranch 
No. II, page 14. 

The case of Kerr vs. Force seems to have been well con- 
sidered, and is decisive of the present question, unless it be 
overruled by the case of James' Ex'r vs. Dermott, or con- 
trolled by the case of Kearney vs, Gough, 5 Gill & Johnson, 
457, cited by Evans on page 296. 

In the case of Kerr vs. Force there seems to have been 
more reason than in the present to permit the plaintiff to 
open and close the argument to the jury, because the court 
had directed the jury to assess the plaintiff's damages upon 
a demurrer which had been decided in his favor, yet the 
court said that that circumstance did not throw the affirma- 
tive on the plaintiff, and said also that the uniform practice 
of this court had been that the party who held the affirma- 
tive of the issue should open and close, unless there was some 
issue in which the plaintiff held the affirmative, in which 
case the plaintiff had a right to open and close the whole 
case to the jury; observing also that in all cases the plaintiff 
must show his damages, and if that were a good cause for 
giving him the right to open and close, he would have it in 
all cases whether he held the affirmative of the issue or not. 

It may also be observed that the question of damages does 
not arise until the issue is found for the plaintiff. 

In the case of James' Ex'r vs. Dermott. one of the pleas 
was "covenants performed," but before an issue could be 
made up on that plea there must have been a replication set- 
ting forth some special breach which would throw the burden 
of proof upon the plaintiff. That case, therefore, cannot be 
considered as inconsistent with that of Kerr vs. Force. 



(1.) 3 Cranch C. C, 8. 
(2.) 5 Cranch C. C, 445. 
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I have not seen the case of Kearney vs. Gough, cited by 
Mr. Evans from 5 Gill & Johnson. 439. Whether the quota- 
tion is a mere dictum of one of the judges, or a decision of 
the court, does not appear. Judge Dorsey, in delivering the 
opinion of the Court of Appeals in Maryland, says: "No 
principle of law seems more universal or better established 
than that the onus probandi rests on the party who maintains 
the affirmative side of the issue." And nothing can be more 
natural than that he who has the onus probandi sj^ould com- 
mence the proceedings before the jury, for before he moves 
nothing can be done. The other party has nothing to say. 
It is right also that he who commences the contest should 
have a right to reply to the defensive allegations of the 
other party. 

I am therefore of opinion, in the present case, that the 
defendant should open and close the argument to the jurv. 
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Robert White 

vs. 

William S. Nicholls et al. 

Robert White 

vs. 

Henry Addison. 

At Law. Decided December 29, 1842. 

Actions for Libel, 

A petition for the removal of an cause for the charges contain- 

officer addressed to the Presi- ed in said paper, 

dent is a privileged paper, and Quoere, Whether, in an action 

being snch, the plaintiff, in an for libel, any other paper than 

action for libel, can give in the publication itself could be 

evidence the falsehood of the given to prove malice on the 

charges contained in the peti- part of the defendant, 
tion, or want to probable 

These actions were founded on a letter addressed to the 
President of the United States by the defendants, Charles 
C. Fulton, E. M. Linthicum, Rap. Semmes. O. M. Linthicum, 
Wm. Robinson, Wm. S. Nicholls and Paul Stevens, and writ- 
ten by the defendant, Addison, the successor of the plaintiff 
in the office of collector of the port of Georgetown. 

Brent & Brent and Francis S. Key for plaintiff. 

John Marbury for defendant Addison. 

Joseph H. Bradley for the other defendants. 

The declaration in both suits contained each two counts, 
and were essentially the same, and depended upon the same 
facts. That the defendants published several libels; by 
reason of the publication of said libels plaintiff was removed 
from his office of collector of the port of Georgetown and 
was deprived of the emoluments and income of said office. 

The defendants pleaded not guilty. 

The causes came on for trial and were tried together. 
Certain instructions were prayed for by the counsel for the 
plaintiff common to both. Exceptions were taken by the 
plaintiff on the court refusing to give the instructions as 
prayed. 
5 
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The jury brought in a verdict of not guilty in both cases. 

These cases were taken to the Supreme Cot^rt of the 
United States on exceptions, where the judgments of the 
circuit court were reversed and the causes remanded for a 
new trial. See 3 Howard, 266. 

Note. — The Supreme Court, through Justice Daniels, said, in 3 
How., p. 287, "that the excepted instances shall so far change the 
ordinary rule with respect to slanderous or libellous matter as to 
remove the regrular and usual presumption of malice, and to make 
it incumbent on the party complaining to show malice, either by 
the construction of the spoken or written matter, or by facts and 
circumstances connected with that matter, or with the situation of 
the parties, adequate to authorize the conclusion. After deciding 
that malice may be proved, the court proceeded to remark, page 
291, that the only remaining question necessary to be considered 
in these cases, is that which relates to the rulings of the court 
below, excluding the publication declared upon from going to the 
jury in connection with other evidence to establish the existence 
of malice. And, on page 292: "If the publication declared upon 
was to be regarded as an instance of privileged publication, malice 
was an indispensable characteristic which the plaintiff would have 
been bound to establish in relation to it. The jury and the jury 
alone, were to determine whether this malice did or did not mark 
the publication. The rule has, by numerous adjudications, been 
placed beyond doubt or controversy, that the question of malice 
IS to be submitted to the jury upon the face of the libel or publica- 
tion itself." 



Davis v. Garland. 125 



George M. Davis 

vs. 

Hugh A. Garland. 

At Law. Decided January 4, 1843. 

Action of Trespass on the Case. 

When a declaration sounds in to and the case goes to trial 

tort and the plea is non-as- the defect is not cured by ver- 

sumpsit, such a plea is bad on diet, 
demurrer. If not demurred 

There were two counts in the declaration, both setting 
forth the same circumstances in awdifferent manner, charging 
the defendant with a wrongful and injurious neglect and 
refusal to furnish a copy of certain laws to the plaintiff, as 
had been agreed upon by Franklin, the predecessor of the 
defendant 

The plea of the defendant was non-assumpsit. 

Henry M. Morfit for plaintiff. 

F. S. Key for defendant. 

The cause went to trial on the issue thus made up. 

Certain instructions were asked by the defendant's counsel, 
but refused by the court, and exceptions taken thereto. 

The verdict of the jury was, "that the said defendant did 
assume upon himself in manner and form, as the aforesaid 
plaintiff above against him, hath complained, and they assess 
the damages of the said plaintiff, sustained by reason of the 
non-performance of the promise and assumpsit aforesaid, to 
the sum of $1,900 current money." 

The defendant, by his counsel, moved in arrest of judg- 
ment for the following reasons : 

Because there is no cause of action stated in the second 
count of plaintiff's declaration. 

Because there is a general verdict, and one count is bad. 

Motion overruled and judgment entered upon the verdict. 

This case was taken to the Supreme Court of the United 
StateS; on exceptions, where the judgment of the Circuit 
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Court was ordered to be reversed and the cause remanded for 
further proceedings. See 4 Howard, 131. 

Note. — Mr. Justice Woodbury, in delivering the opinion of the 
court in 4 Howard, 143, said: "The declaration is an action on the 
case, sounding in tort. It sets out no contract except by way of 
inducement, made by Mr. Franklin, the predecessor in office of the 
defendant, and it then proceeds to make the gist of its complaint 
a wrongful and injurious neglect and refusal by the defendant to 
furnish a copy of certain laws to the plaintiflF, as had been agreed 
by Franklin. We are required to take this view of the declaration, 
not only by the averments in it, but by both the present and past 
positions of the counsel for the plaintin, that it was intended to be 
founded on a misfeasance. 

The plea, however, instead of being 'not guilty,' as was proper 
in such case, is non assumpsit, and the plaintiff below, not demur- 
ring thereto, nor moving for judgment notwithstanding such a plea, 
joined issue upon it, and the verdict of the jury conforms to the 
plea and issue." 

And on page 147 he said: "In Patterson vs. United States, 2 
AVheaton, 224, Judge Washington lays down the whole law pre- 
cisely as we view it in respect to a verdict varying materially from 
the issue, and which principle applies equally well to a plea varying 
from the substance of the declaration. 
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Samuel White 

vs. 

The United States. 

At Law. Decided January 7, 1843. 

In Error to the Criminal Court, 

It is not proper to ask a witness charged, when he asked per- 

on cross-examination to ex- mission to take the prisoner 

plain by what process of ex- to a private room. But he 

amination or what influence may be asked what influences 

he expected to use to bring he had used to obtain a con- 

the prisoner to confess the of- fession from the prisoner, 
fence with which he was 

The traverser, Samuel White, was indicted for the larccnv 
of one bank check of the value of thirty dollars; two cloth 
coats of the value of forty dollars ; two pairs of pantaloons of 
the value of twenty dollars; one linen shirt of the value of 
three dollars; and two pocket handkerchiefs of the value of 
two dollars, of the moneys, goods and chattels of one John 
White. 

The said Samuel White was found guilty and sentenced to 
suffer imprisonment and labor in the penitentiary of the 
District of Columbia for the period of eighteen months, to 
take effect one day from and after the rising of the next 
term of the circuit court. 

James M. Carlisle and James Hoban for the traverser. 

P. R. Fendall for the United States. 

« 

The following bill of exceptions was signed by James 
Dunlop, Judge. 

Upon the trial of this cause, the United States proved by 
Dr. Mayo, a competent witness, that he was present at the 
magistrate's office in Alexandria where the prisoner was then 
in custody upon a warrant issued upon the charge of stealing 
the goods named in ^e indictment; that the prisoner there 
constantly denied having any knowledge of the offence 
charged, and upon being applied to, directed the officer 
where his lodgings were, and that the officer and the wit- 
ness went thither and searched, but found nothing. That 
they returned to the office aforesaid, and asked the prisoner 
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for the key of his trunk; that he told them the tntnk was 
not locked, and thereupon they returned and found that the 
frunk was not locked; and upon searching it, found a shirt 
and a pocket handkerchief which, by the same witness, the 
United States gave evidence tending to identify as one of 
the shirts and one of the handkershiefs mentioned in the 
indictment; and that the shirt so found was worth three or 
four dollars; and that the handkerchief so found was 
worth two dollars; and that they were the property of 
Speaker White. That the prisoner said the shirt had been 
given to him by a woman whom he named, and that the 
pocket handkerchief was purchased by him at a certain store 
m Baltimore, at a comer which he named. 

That the prisoner was committed for further examinaton, 
and was again examined in Washington county, before Jus- 
tice Morsell. That the same evidence was there given, and 
that the prisoner positively denied and persevered in deny- 
ing that he had any knowledge of the offence. 

That Lambert S. Beck, a constable of the county, was there 
present, and had the prisoner in his custody; that the said 
Beck said to the witness Mayo that he, Beck, had a particu- 
lar talent of getting confessions out of prisoners; and that 
the said Beck, upon permission being granted by the magis- 
trate, took the prisoner into another room, and in a few 
minutes returned and said that the prisoner had made a full 
confession of being guilty of stealing all the articles named 
in the indictment. 

And further, the United States proved by said Lambert 
S. Beck, that witness was at Justice Morsell's office when 
the prisoner was brought thither by constable Statford and 
Hancock. Speaker White made his complaint then of having 
been robbed. The shirt and handkerchief before spoken of 
were produced; the prisoner claimed them as his own; said 
shirt was given to him by a woman, whose name he gave, 
but said he could not tell where she lived. When he took 
the prisoner into the room as aforesaid, he proceeded to ask 
the prisoner where the rest of the goods were, and said there 
is no doubt the person who stole some of them stole all. 
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The witness told the prisoner not to say anything unless he, 
the prisoner, took them. The witness then proceeded to 
tell the prisoner that the shirt and handkerchief before men- 
tioned were fully identified and proven to have been stolen 
from Speaker White, and that it was also proven that all the 
articles which are now named in the indictment were stolen 
from the said speaker White at the same time; and that he, 
the witness, was familiar with law and the decisions of the 
Circuit Court of this District in such cases ; and that they » 
had expressly decided that the identification of any one article 
found in the prisoner's possession, as one of several articles 
stolen at the same time, was proof enough to convict him of 
stealing the whole; and that he, the prisoner, would certainly be 
convicted of stealing all the articles which are now named in 
the indictment; that the witness was anxious to recover the 
rest of the clothes and articles for Mr. White, and he, the 
prisoner might as well tell all about it; that he, the witness, 
then asked the prisoner what he had done with the other articles 
which he was charged in the indictment with having stolen 
or which he had stolen (the witness was not certain which 
form of expression he used, but was certain that he used one 
or the other) , from Speaker White. Whereupon the prisoner 
told him where some of them were, and the witness repeated 
the same question in the same form as to the other articles 
except the check. 

And further, that at the magistrate's office Speaker White 
charged the prisoner with stealing the check. The United 
States further proved by Hugh B. Sweeny, a competent 
witness, that the prisoner presented at the Bank of Wash- 
ington, where the witness is teller, for payment, a check, and 
that the witness asked the prisoner where he got it, and the 
prisoner replied, "Oh! Mr. White has got his pantaloons, 
sir;" that the payment was refused and the check returned 
to the prisoner. That said check was drawn by one J. T. 
Moorehead; that said drawer had no funds in the bank at 
the time of drawing or of presentation as aforesaid, but that 
the bank had sometimes paid his checks when they only held 
his orders upon the Sergeant-at-Arms of the House; but 
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that at the period referred to they had no such orders. That 
the said check was to the order of John White, and that 
there was endorsed the name of the said John White in his 
own handwriting, with which the witness was acquainted. 
And the signature of the said Moorehead as drawer of the 
check was genuine, and that the witness was acquainted with 
the said Moorehead's handwriting; that the witness never 
saw the check again after so seeing it as aforesaid in the pos- 
session of the prisoner; that at the magistrate's office, where 
Speaker White made his complaint, he stated that the check 
and the other things named in the indictment were stolen at 
the same time; that the prisoner was present on that occa- 
sion and denied that he had been at the bank; that the 
witness understood Speaker White when so speaking of the 
check to speak as prosecutor. 

And thereupon the prisoner, by his counsel, objected, that 
the confession of the prisoner made to the said Beck, under 
the circumstances set forth in the evidence aforesaid, is not 
admissible and competent evidence against him upon this 
indictment to go to the jury; but the court overruled the 
objection and allowed the said confession to go to the jury. 

And the prisoner by his counsel proceeding in the cross- 
examination of the said Lambert S. Beck, put to him the 
following question: "Explain to the jury by what process 
of examination, or by what influences you expected to use to 
bring the prisoner to confess the offence with which he 
was charged, when you asked permission to take him to a 
private room for that purpose, as stated in your answer to a 
preceding question." 

To which question the United States, by their attorney 
objected as not competent to be put to and answered by said 
Beck. And thereupon the court refused to allow the said 
question to be put and would not allow the same to be put 
or answered, but allowed the counsel to ask Beck, what in- 
fluences, if any, he had used to obtain a confession from the 
prisoner. 

The prisoner by his counsel excepted to the decision of the 
court, overruling his objection to the admissibility of the 
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confessions g^iven in evidence by Beck, and also excepted 
to the refusal of the court to allow the question on cross- 
examination as aforesaid to be put and answered, and prayed 
the court to sign and seal this, his bill of exceptions which 
was accordingly done. 

On the case being argued by the counsel for the plaintiff 
in error and by the attorney for the United States, it was 
decided that there was no error in the judgment of the 
Criminal Court. 

The judgment was thereupon affirmed. 
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Adiel Sherwood 



vs. 

Richard Burgess. 

Equity. Decided March 29, 1843. 

Suit to Quiet Title to Real Estate. 



A party bought a piece of real 
estate from a mortgagor thus 
preventing it from being sold 
at auction under the mort- 
gage, paying him cash for the 
same and receiving a deed in 
fee. After the sale the gran- 
tee gave the grantor a lease 
of the same at a greater rent 



than the legal interest would 
have amounted to if the pur- 
chase money was really a 
loan, but with the privilege 
of repurchasing during the 
term for the same price it 
sold for. 
J/e/d, that the transaction was 
not usurious. 



Clement Cox for complainant. 

Henry M. Morfit for defendant. 

The bill states that the complainant bought certain real 
estate of the defendant. That the said real estate was about 
to be sold to satisfy a deed of trust made to secure an amount 
loaned to said defendant. That after purchasing the said 
property the complainant leased it to the defendant with 
the privilege of re-purchasing the property at any time 
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during^ the continuation of the lease for the same amount 
as the purchase money. That after the lease had expired 
the defendant claimed that the amount paid by the com- 
plainant was a loan to be returned and that the rent to be 
paid was only a cloak for usury as it was in excess of the 
legal rate of interest. 

This bill is brought to clear the cloud in the title to the 
said real estate. 

The testimony of one of the witnesses gives a statement 
of the facts that lead to the purchase. The defendant ap- 
pealed to the said witness to raise the money and thus 
prevent a forced sale under the trust. About the time he was 
so hard pressed the complainant came to said witness and 
wanted to invest $2,000 profitably. Knowing that the com- 
plainant did not want to loan the mconey as he desired to 
make it more productive than legal interest, and determined 
not to implicate himself in any usurious loan, the witness 
suggested to the defendant a sale of the property with the 
right of re-purchase at the same price within a given time, a 
form of investment of which several instances had occurred in 
said witness' observation and which said witness understood 
was entirely legal, and recommended this to the defendant as 
saving a general sacrifice of the property and affordii^ him 
time to effect the most advantageous final sale of his prop- 
erty, and to the complainant as giving him the present title 
and possession of a productive property that would yield him 
a large income, and which if not re-purchased would be a 
bargain as a permanent investment. The result was a sale 
of the premises and a lease by the complainant to the defend- 
ant. There was no obligation of any kind taken from the 
defendant for the repayment of the said sum of two thous- 
and dollars and interest. 

The cause, coming on to be heard on bill, answer, general 
replication and proof, was duly heard and determined. 
The court decreed that the defendant be enjoined from dis- 
turbing or impeaching the title, possession or enjoyment of 
the complainant, his heirs or assigns in, of and into the said 
real estate. 
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Charles H. Brown 

vs. 
Robert B. Robertson. 
At Law. Decided April 7, 1843. 
Action of Trespass vi et armis. 

In an action for false imprison- plaintiff to show evidence of 
ment under the by-law of the his exemption from its gen- 
corporation of the city of eral provisions to entitle him 
Washington, approved May to remedy against the officer. 
31, 1827, it is necessary for the 

This is an action of trespass t'j et armis for assault and bat- 
tery and alleged imprisonment and detention, brought by 
the plaintiff, a free negro, against the defendant, a police 
officer of the city of Washington, for arresting and imprison- 
ing the plaintiff in the watch-house for being out after ten 
o'clock at night, contrary to the provisions of the by-law of 
the corporation of the city of Washington, approved May 
31, 1827.* 

Plea not guilty. 

D. A. Hall for plaintiff. 

Joseph H. Bradley for the corporation of Washington. 

The case was considered as if it contained a plea setting 
out that the plaintiff was the servant, and in the employ- 
ment when taken up by the defendant, of the Hon. Daniel 
Webster, a Senator of the United States,. whom he was then 
attending, and but temporarily resident in the District. 

The counsel for the plaintiff said that this by-law was in- 
consistent with the provisions of the charter, which confers 
no authority upon the corporation to pass this enactment. 

The attorney for the corporation said that this very point 
was decided in the case of Lloyd Nichols vs. Fielder Burch.f 
about four years ago, when the court were unanimously of 
opinion that the charter gave the corporation of Washing- 
ton competent power to pass the law. 

Under the proviso that the act ''shall not be construed to 
apply to or affect the condition of any negro or mulatto who 
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may be attached to or in the service of any transient person 
or member of Congress, while in such employment, or who 
may have been sent to the city on business of his employer," 
the counsel for plaintiff prayed the court to instruct the 
jury that if they shall be of opinion that Charles H. Brown 
was in the employment of Hon. Daniel Webster, then a 
Senator of Congress, at the time of the arrest, the act has 
no application to him and affords no justification to the offi- 
cer making the arrest. 

Which the court refused to give, and said that the corpo- 
ration has full authority to pass the law; and that the 
plaintiff, to come within the proviso and exception to the 
general principle of the law, must show that he exhibited 
the evidence of his exemption from its general provisions to 
the officer making the arrest, and upon the trial prove in 
evidence that he did so exhibit it. 

Verdict and judgment for defendant. 

Counsel for plaintiff moved for a new trial because the 
court misdirected the jury. 

Motion overruled. 

1 ' ■ ■■!■■ - ■■ ■ IP ^— — I ■ 111! 

♦"Sec. 6. And be it enacUd, &*c,, That no free black or mulatto" 
person shall be allowed to go at large through the city of Wash- 
ington, at a later hour than ten o'clock at night, excepting such 
free black or mulatto persons have a pass from some justice of the 
peace or respectable citizen, or be engaged in driving a cart, wagon 
or other carriage. And any free person of color found offending 
against the provisions of this section shall, on conviction thereof, 
before a justice of the peace, forfeit and pay a sum not exceeding 
ten dollars; and all such offenders may be confined in a lock-up 
house until the following morning.** RothwelFs Laws, 197. 

t5 Cranch C. C, 553. 
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The United States 

vs. 

William P. 2^ntzingek. 

At Law. Decided June 15, 1843. 

Action an an OHicef^s Bond. 

1. Where the defendant gave in the discharge of their duties 
evidence the Red Book of the as such pursers. 
Navy Department to prove 2. It is proper for the govern- 
that a commission was form- ment to demand interest on 
erly given on payments made bonds given in liquidation of 
by i>ursers, it was admissible .a former account against the 
to give proof by parol that at defendant, 
the time the defendant was 3. A purser in paving requisi- 
appointed or at any time sub- tions approved by the com- 
sequent thereto, no rule, usage manding officer of the vessel 
or practice existed in the is not obliged to enquire as 
Navy Department, whereby to the knowledge of said offi- 
purset-s in the navy were en- cer as to the standing^ of the 
titled to a commission on party who is to receive the 
payments made by them in articles. 

The United States sued the defendant on his bond, claim- 
ing that the defendant, a purser in the navy, was responsible 
for a deficit in his account of $9>I49.75. 

Philip R. Fendall for United States. 

Jos. H. Bradley and Jas. Hoban for defendant 

The defendant put in a counter-claim in the way of a set- 
off against the -United States of $i6379-i9» of which amount 
the sum of $74.57 was credited by the Auditor of the Treas- 
ury as being erroneously charged to him. 'Subsequently, the 
following agreement was entered into by the respective 
attorneys : 

That the Treasurer's transcript, stating a balance of 
$8,902.22 to be due, shall be read as evidence of the indebt- 
ment by the defendant to that amount, subject, however, to 
such deductions by way of set-off as the defendant may be 
able to sustain before the court and jury, and as are claimed 
in the defendant's account. 

The first set-off claimed by the defendant was for $279.12 
advances paid by said defendant on requisitions approved by 
the commanding officer of the vessel of which he was purser. 

The plaintiffs, by their counsel, prayed the court to instruct 
the jury, that if they believe the evidence, the defendant is 
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not entitled to the set-off claimed as to such advances as 
were made, unless the jury shall further believe from the evi- 
dence that they were original advances made by authority 
of the Navy Department to the men at the time of their 
enlistment, and that as to such advances as were made to 
men who afterwards died or deserted without having satis- 
fied the said advances, the defendant is not entitled to the 
set-off claimed, unless the jury shall further believe from the 
evidence that the said advances were made under a previous 
special order of the commanding officer of the vessel, besides, 
and over and above his general approval of the ordinary 
requisitions for the articles; and such special order was pro- 
duced to the auditor on a certificate of the commander of the 
vessel that such order had been issued by him, either in 
writing or verbally; or unless the jury shall believe from the 
evidence that such general approval was given with a knowl* 
edge on the part of the commander of the vessel that the 
men for whom the said articles were required were at the 
time in debt to the United States; which the court refused 
to give. 

The next set-off was a claim for pay for the time he was 
alleged to have been out of the navy under an erroneous con- 
struction of the act of Congress of March i, 1817,* by the 
Secretary of the Navy, in relation to increase of purser's 
bcMid. The United States, by their attorney, prayed the 
court to instruct the jury that the defendant is not entitled 
to the set-off claimed, unless he can satisfy the jury by com- 
petent evidence that he entered into bond with two or more 

♦Sec. 1. That every purser now in service, or who may here- 
after be appointed shall, instead of the bond required by the act to 
which this is a supplement, enter into bond with two or more 
sufficient sureties, m the penaltjr of $25,000, conditioned for the 
faithful discharge of all his duties as purser in the Navy of the 
United States, which said sureties shall be approved by the judge 
or attornev of the United States for the District in which such 
purser shall reside. 

Sec. 2. That from and after the first day of Mav, next, no per- 
sons shall act in the character of purser who shall not enter into 
bond as aforesaid excepting persons on distant service who shall 
not remain in service longer than two months after their return 
to the United States, unless they shall comply with the provisions 
of the first section of this act. Chap. 24, 1817. 
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sureties in the penalty of $25,000, as required by the act of 
Congress, of March i, 1817; which instruction the court 
{nem con.) gave. 

The following set-off was claimed by the defendant: 2| 
per cent, commission on payments made as purser; that said 
allowance was of ancient date, as was evidenced by the Red 
Book of the Navy Department, page 18. The plaintiffs there- 
upon offered to prove by parol by clerks in the Navy 
Department and officers of the Treasury, that at the time 
the defendant was appointed as purser, or at any time sub- 
sequent thereto, no rule, usage or practice existed in the 
Navy Department whereby pursers in the navy were entitled 
to a commission of 2^ per cent on payments made by them 
in the discharge of their proper duties as such pursers; to 
the admissibility of said evidence the defendant objected, 
but the court, {nem con,,) overruled the objection and per- 
mitted the said evidence to be given. 

The defendant further claimed a set-off for interest paid by 
him on bonds given by him in liquidation of a former account 
against the defendant, the justice of which he drd not 
admit, but in order to obtain a nomination which was then 
pending in the Senate, he consented to give. That it is not 
the usage or practice of the Government to charge interest 
on amounts or balances except in case of suit or judgment 
recovered. The plaintiffs, by their counsel, prayed the court 
to instruct the jury that the defendant is not entitled to the 
said set-off; which the court (nem con.) gave. 

The jury, under said instruction, brought in a verdict for 
$8,253.21 for the United States. 
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The Mayor^ Recorder, Aldermen and Common Council of 

Georgetown et al. 

vs, 

James M. Porter, Secretary of War, and William 

Turnbull, Corps Topographical Engineers. 

Equity. Decided July 7, 1843. 

Suit for injunction. ' , 

The act of Congress of March 3, War, left it to the discretion 
1841, putting the repairing of of the said officer as to the 
the bridge over the Potomac position of the draw, and the 
River between Washington court has no authoritv to con- 
city and Alexandria, under the trol that discretion. 
direction of the Secretary of 

Clement Cox and R. S. Coxe for corporation of George- 
town. 

Joseph H. Bradley for the defendant TumbuU. 

P. R. Fendall, district attorney, for the Secretary of War. 

This was a suit brought by the complainants to enjoin the 
defendants from proceeding further in constructing a draw- 
bridge. The complainants claimed they had a vested right 
and interest in the draw-bridge, the said draw to be con- 
structed and formed by the defendants, that the bridge com- 
pany from whom the United States purchased the bridge 
leading from Washington to Alexandria county, could not dis- 
pose of the right the complainants had in the bridge, or to 
cause the free navigation of the Potomac river to be obstruc- 
ted by placing the site of the draw where the defendants are 
placing it. That placing the piers of the draw bridge where 
they would obstruct the channel of the river is a nuisance. 
That the Constitution of the United States cannot legalize 
that which is liable to be peaceably abated by any citizen 
affected thereby; that it is the proper subject for a public 
prosecution against all persons continuing, aiding or abetting 
it, and for which every party sustaining a special damage 
therefrom has a private and adequate remedy at law or in 
chancery. 

The motion for an injunction was argued by the several 
counsel ; after which the court made the following order : 

This cause coming on to be heard on the bill and exhibits 



I40 The Mayor v. Porter. 

and a motion of the complainants thereon for an injunction, 
it is thereupon- by the court this 17th day of June, 1843, 
ordered that: 

On the complainants, or some of them filing an injunction 
bond in the usual form and penalty of $15,000, with security 
approved by the court or a judge thereof, an injunction do 
issue as prayed tc^ restrain said defendants, their agents and 
servants, from the further prosecution of the work of the 
draw complained of or of any part of the bridge occup3dng 
the site of the former draw of the bridge, or that re- 
commended by William B. Thompson, in his report filed as 
an exhibit in this cause, until the first Monday in July next, 
and until the further order of the court in this case. And 
that meanwhile the defendants may file their answers, 
and each party take testimony before any justice of the 
peace, on two days notice to any one of the opposite parties, 
to be read in evidence at the final hearing of the cause; and 
that said cause may be by either party set down for final 
hearing on bill, answer and testimony, at aaid first Monday 
in July. 

The Secretary of War, in his answer, after citing the follow- 
ing acts of Congress, of February 5, 1808. authorizing the 
incorporation of a bridge company; of the isth of May, 1830, 
authorizing the corporation of Georgetown to form a draw- 
bridge across the Potomac river, and appropriating $6,000 for 
that purpose; of July 14, 1832, authorizing the purchase 
of the bridge from the said company; of June 30, 1834, au- 
thorizing the Secretary of the Treasury to contract for its 
reconstruction; of March 3d, 1835, amending the act of 
June 30, 1834; of June 7, 1836, authorizing the Secretary 
of the Treasury to repair the said bridge; of July i, 1836, 
authorizing the Commissioner of Public buildings to repair 
the said bridge; of March 3, 1841. putting the repairing of 
the bridge under the direction of the Secretary of War, 
and of September 11, 1841, appropriating $15,806, to be ex- 
pended under the direction of the Secretary of War, denied 
the jurisdiction of the court, but stated : 

"That the jurisdiction over the roads and highways within 
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the District of Columbia within which the Potomac river 
is situated from the head of tide near Georgetown, to some 
distance below Alexandria, embracing the site of said bridge, 
is vested exclusively in the Congress of the United States. 
That Congress has had from the establishment of the Dis- 
trict of Columbia, until the present time, the right to de- 
clare in what manner the said public roads and highways 
shall be used and enjoyed. That if the public convenience 
required it Congress had the power to direct the erection of 
a bridge on any stream or public water highway or even to 
place a dam or permanent obstruction across the same. 
That being a fit and proper matter for the exercise of legis- 
lative discretion which can not be called in question by any 
judicial tribunal. 

"That Congress could either exercise this power itself or it 
could within the said District create a corporation for the 
purpose of making such bridge or dam, and permit them to 
receive in tolls a remuneration for the moneys expended in 
so doing. 

"That any person owning property upon the stream above 
the place at which such bridge or dam should be erected, 
sustained any inconvenience from the navigation being im- 
peded or the fish being prevented from ascending the stream 
in consequence of such bridge or dam, they are entitled to 
reasonable damage by reason of the premises, and the public 
have the right so to use the public highways as will best pro- 
mote the public interest generally, of which the legislative 
power is the judge, anid any inconvenience sustained by the 
owners of such property is one to which, from the nature of 
the property, they would naturally be subject, and of which 
they cannot complain. In the language of the law, it is 
damnum absque injuria. For the correctness of these views, 
the undersigned refer to the following adjudged cases:* 
McQenachan vs, Curwin, 3 Yates, Penn. R., 373.* 
McQenachan vs, Curwin, 6 Binney, Penn. R., 504.* 
Nebenoth vs. The Lehigh Coal & Navigation Co., 7 Hazard 
Penn. Register, 292." 
Shrunk vs. The Schuylkill Navigation Co., 14 Serg, & 
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Rawle, Penn. R. 71.* 

Commonwealth vs. Shaw; Ibid, 12. 

Zimmerman vs. The* Union Canal Co., i Walls. & Serg., 
Penn. R., 346.* 

Commonwealth z/x. Charleston, i Pick. Mass. R., 1806. 

**The undersigned claims the right for the Secretary of War, 
acting as such for the United States, and solely as the repre^ 
sentative of the United States, to decide all questions in 
relation to the construction of the repairs of the said bridge. 
That this is not a ministerial but a judicial act, and that 
although in matters submitted to his discretion, the proper 
judicial tribunal may, if he fail to act in the premises as 
directed by law, compel him by mandamus or otherwise to 
proceed to act, there is no authority in any tribunal to direct 
him how to exercise the discretion committed to him by law. 
That in the present instance the discretion is so committed 
to him, and consequently the court has no authority in the 
premises. In illustration of this principle, it may be reminded 
that if this court should enjoin the undersigned from pro- 
ceeding in the repair of the said bridge, and thus stop the 
completion of the said bridge, which is necessary and impera- 
tively required for the public convenience, because the court 
would be of a different opinion from the undersigned as to 
the proper location of the said draw. Who, then, is to decide 
where the draw is to be placed? The undersigned having 
formed his opinion deliberately upon the matter, would not 
be likely to change that opinion. The bridge being sus- 
pended, the next application would probably be by the Cor- 
poration of Washington city to your honors for a mandamus 
to compel the undersigned to proceed to the completion of 
the bridge, in the course of which proceeding your honors 
would be called upon to enact the part of engineers, and 
declare where the said draw shall be constructed, a power 
which with all due deference this court neither possesses nor 
would attempt to exercise. 

"It* thus appears most conclusively to the undersigned that 
the court has no jurisdiction of this matter independent of 
the great and important question that this is an attempt to 
bring the United States into court and make them a party 
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to the cause. The undersigned has done no act, neither has 
Major Turnbull^ the ofiioer in charge of the work» except in 
their official character and strictly in the exercise of dieir 
crfficial duties as officers of the Government of the United 
States. 

And the undersigned, as the head of one of the Executive 
Departments of the Government of the United States, does 
hereby most solemnly protest against this or any other 
attempt to bring the actions of the official functionary as 
the head of such department before any judicial tribunal for 
review; he claims the right, which he will never surrender 
so long as he remains in the pubtic position he occt^ies, to 
exercise his own judgment in the discharge of duties submit- 
ted by law to his discretion, uncontrolled by any other tri- 
bunal in the country not expressly authorized by statute to 
control or overrule him. 

The defendant, Major Tumbull, through his counsel, in 
his answer, denied the allegations of the bill, and stated that 
there is no part in said bridge in which said draw could be 
placed to which objections equally strong with those already 
urged could not be mad^. 

The counsel for the complainants in closing the argument 
on the bill, answers and exhibits, said that neither the United 
States, the Secretary of War, nor Mr. Tumbull has any in- 
terest directly or indirectly in the position of the draw, whilst 
the very existence of Georgetown, as a port of entry^ depends 
on the free auid uninterrupted navigation of the river. The 
original act of Congress, and alt other aets^ never repealed the 
vested rights of Geoi^ietown. If any discretion had been re- 
posed in the Secretary, it is neither judicial in its character nor 
executive. The legislature had framed a law which requires 
agents to execute it; such agents, therefore, are the agents 
of the legislature, to perform its functions. The parties are 
the mere agents of the law. If the corporation of George- 
town are proved to be incapable of forming a correct judg- 
ment, why then the matter is at an end. 

Qiief Judge Cranch pronounced the decision of the court, 
Judge MoBSELL dissenting. 
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A majority of the judges are of opinion that the corpora- 
tion of Georgetown has not shown any vested right which is 
violated, or will be violated, by the repairing of the Potcnnac 
bridge or the location of the draw, according to the plan 
approved by the Secretary of War. That the whole matter 
as to the manner of repairing the bridge was submitted by 
Congress to the Secretary of War, and this court has no 
authority to control that discretion. That the draw appears 
by all the charts to be placed over the deepest part of the 
channel; and it is not clear, from the evidence, that its loca- 
tion is not the most judicious which could be made. 

Judge Morsell stated that his disagreement with the 
majority of the judges, he being a citizen of Georgetown, 
placed him in a very delicate situation; and if he could, by 
any small concession of principle, agree with them, he would 
have done so. He considered the question of vested rights 
one of minor importance. The Secretary of War, he thought, 
had transcended his limits, and exceeded the authority given 
him by the law; and therefore Georgetown had a common 
right to claim the protection of Congress to preserve the free 
navigation of the river. He hoped the case would be carried 
to the Supreme Court to have the question, whether the 
rights of Georgetown were, entitled to protection, decided 
for all future time. 

The court dismissed the bill and dissolved the injunction. 

1. The act of the legislature applying a certain portion of every 
man's land for the purpose of laying out roads and highways with- 
out compensation, is not an infringement of the constitution. 

2. The Commonwealth has a constitutional right to authorize a 
turnpike company to lay out a road through the private ground 
of the citizen without making compensation for the soil. 

3. The State had a right to gpve the streams to whom they please 
for the purpose of improving the navigation, and could either im- 
prove them themselves or permit companies or individuals to im- 
prove them for the use of the public and themselves, authorizing 
them to be compensated for so doing b^ the tolls to be received. 

4. Damages cannot be claimed for injury to individuals by the 
erection of a dam by the defendants under the act of assembly. 

5. No private action will lie for public nuisance without special 
damage. 

6. The court of sessions have no authority to lay out a highway 
over a navigable river. 

The' legislature alone have that power, Charlestown vs. Middle- 
sex, 3 Met. Mass., 202, and others cited in Minor's Digest, Mass. 
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The United States 



vs. 



Raymond P. Dowden. 
Criminal Court. Judge Dunlop. Decided August 12, 1843. 

Indictment for Larceny. 



1. The prisoner has a right to 
show the spirit and temper 
with which the prosecution 
has been conducted, and if it 
has been brought to bear 
against the accused, he has a 
right to bring it to the at- 
tention of the jury. 

2. In the examination of a wit- 
ness as to the hand writing 
of the prisoner, he must an- 
swer from his knowledge of 



handwriting; he must have seen 
the writing which the writing 
in question resembles, and 
must come to the conclusion 
in his own mind that he be- 
lieves it to be the prisoner's 
handwriting. 
3. A witness whose name is on 
the back of the indictment 
should be called by the dis- 
trict attorney il he is a mate- 
rial witness, not otherwise. 



The prisoner was indicted for stealing Treasury notes that 
were issued by the Government under the act of Congress 
of January 31st, 1842. 

Philip R. Fendall, district attorney, for the United 
States. 

W. L. Brent and Jas. Hoban for the prisoner. 

There were several indictments against the prisoner. The 
counsel for the prisoner asked on which the district attorney 
intended to try the prisoner, contending that they should 
be proceeded with in their order. The . district attorney 
stated that he would be tried on the indictment for lar- 
ceny. 

After argument the court directed the trial to proceed on 
the indictment for larceny. 

Mr. Fendall, in opening the case, said there were strong 
circumstances fixing suspicion on the defendant, which 
required explanation. He hoped the defendant would be 
able to explain them, and if he could do so satisfactorily 
no one would feel a greater degree of gratification than 
himself. If he could make that explanation to the jury it 
would be their pleasure to give him a verdict of acquittal. 

Mr. Hot>an opened the case for the defence. In his re- 
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marks he stated the language of the district attorney's dis- 
tinguished predecessor: ''If there was nothing else than a 
handwriting upon which to convict a man. I would not hang 
a dc^ on such testimony, because I could not swear to my 
own handwriting. I would not believe any man who at- 
tempted to swear positively — so much do handwritings ap- 
proximate to each other, and so difficult is it to distinguish 
between them/' The whole case stands upon the undis- 
tinguished handwriting of the accused. I ask for the ac- 
cused a full trial and an honorable acquittal. 

In the course of the trial the following questibn was put 
to one of the Government witnesses, who was called by the 
defence on cross examination : 

*'Q. State whether any person or persons engaged in pros- 
ecuting the defendant tampered with you before your ex- 
i^mination at the enquiring court in this place, the influence 
used, the threats made, or the rewards held out to you, if 
you would swear that B. C. Campbell and the defendant 
were the same person; and by whom such influences were 
used, such threats made, or such rewards held out, and at 
what place, and under what circumstances.'' 

"A. Yes ; I was treated in that matter." 

The district attorney appealed to the court whether the 
question was pertinent or not. 

"The defence," said Mr. Brent, "we set up is not only 
that our client is not guilty, but that the investigation of 
all the facts connected with this case will be to bring to 
light one of the most infamous conspiracies to destroy the 
character and standing of an innocent man that ever was 
attempted in any community. In pursuit of this object I 
would not stop to inquire who might or nright not be im- 
plicated. I care not what the standing of a man may be, 
how distinguished his character, or lofty his station, yet if 
my duty to my client requires me to bring his conduct be- 
fore that jury, I will not hesitate to do so." 

The court decided that the question could be put, and an- 
swered only so as to reach oflicers of the Government of the 
United States who have been sworn, or whose evidence has 
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been used by consent in this case, but not ea to other officers. 

Exceptions were taken to this ruling. 

The court, on the following day, reversed its decision, and 
stated that the defendant had a right to show the spirit and 
temper with which the prosecution had been conducted, and 
if it had been brought to bear against the accused, he had a 
right to bring it to the attention of the jury, and, therefore, 
decided that the testimony might be offered. 

The court expressed the opinion that no publication ought 
to be made of trials in courts of justice while they were 
pending, as they might produce improper influence. 

A witness was examined as to the prisoner's handwriting. 
He stated that he is familiar with his handwriting; that 
there is nothing in the writing shown that he could posi- 
tively identify as his handwriting. 

The court remarked that the witness must answer from 
his knowledge of handwriting. He must have seen the 
writing which the part on the note resembles, and come to 
a conviction in his own mind that he believes it to be the 
traverser's writing. He must be convinced and speak from 
his conviction. This is the rule of law. 

Mr. Brent claimed it as a right that the district attorney 
should have every witness whose name is on the back of the 
indictment examined, as he wished to cross-examine them, 
citing Archbold on Criminal Law, p. 141. 

The court decided that the witness should be called if he 
was a material witness, not otherwise. 

The case was submitted to the jury without argument. 

The jury brought in a verdict of "not guilty." 
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« 

John H. Tilly by his next friend, John Tilly. 

vs. 

Thomas Brown and Francis Dodge. 

At Law. Decided August 28, 1843. 

Action for Damages. 

1. Where injury is caused by where there is machinery, 
negligence in the management must not expose himself to 
of machinery, and the negli- the danger arising from its 
gence is such as no prydent management if he wishes to 
man would be guiltv of, the make the owner of the ma- 
party injured is entitled to re- chinery responsible for injury 
cover in damages for the in- received while the machinery 
jury sustained. is in operation. 

2. A party employed in a place 

The declaration contained two counts. 

The first count averred that certain machinery of great 
power was under the management, supervision, attention and 
care of a servant of the defendants. That the defendants, 
by their said servant, carelessly and negligently managed, 
supervised and attended to said machinery while in opera- 
tion; that the plaintiff was caught and drawn within said 
machinery while the same was in operation, whereby one of 
the plaintiff's arms was broken and rendered wholly useless. 

The second count averred that the injury was caused by 
the defendants carelessly and negligently managing and at- 
tending to said machinery while in operation, &c., by reason 
thereof, the plaintiff sustained damage to the value of ten 
thousand dollars, and whereupon he sues. 

Brent & Brent for plaintiff. 

Jos. H. Bradley and Jas. Marbury for defendant. 

The following instructions were given by the court: 

If the jury believe from the evidence that the defendants 
employed a competent machinist with directions to construct 
a machine for rolling dough, and that said machinist did in 
fact construct such a machine and deliver the same to the de- 
fendants with general caution and direction to manage the 
same, so as to preserve the machinery and avoid danger, with- 
out any particular caution as to that point of the machinery 
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where the accident happened; that the defendants employed 
a careful and competent person to superintend the machinery 
and to keep the boys employed at the machinery in their 
proper places while at work, and the accident and injury 
complained of happened, not from the fault or negligence of 
the defendants or their superintendent; then the plaintiff is 
not entitled to recover in this action. I 

If from the evidence the jury shall find that a number of 
boys not any older or larger than the plaintiff were employed 
on the said machine any length of time without any injury 
having happened to them, and the said accident happened, 
not while the said boy was in the execution of the woric for 
which he was employed by the defendants, but in consequence 
of his leaving his said work, and carelessly exposing himself 
to the danger, then the plaintiff is not entitled to recover in 
this action. 

But if the jury shall find that the injury complained of 
was caused by such negligence of the defendants, as no 
prudent man would be guilty of, in the management of his 
own affairs, then the plaintiff is entitled to recover. 

The following instructions prayed for by the plaintiff was 
refused by the court, the chief judge doubting: 

If the jury find from the evidence, that the plaintiff 
being an infant of about nine years, was employed by 
defendants, with his father, without any compensation to 
serve about their bake-house, and that, after having been 
employed for the first two or three months out of doors, 
in sawing up wood for the ovens, he was then put to work 
in the room where dangerous machinery was in operation, 
and within four or five feet of the dangerous part of 
the machinery; that all danger from that part of the 
machinery might have been easily and at a trivial expense, 
prevented by sheathing on the outside, that although the 
nature of his particular employment did not require him to 
approach the dangerous part of the machinery nearer than 
four or five feet, yet he might pass close to it and in fact 
did so while performing_the work about which he was set, 
at the time he received the injury complained of, being the 
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loM of his left arm; then such evidence is competent to be 
left to the jury to consider whetfier tiie defendants were or 
were not guilty of negligence and the degree of negligence. 

The jury brought in a verdict for the defendants. 

Plaintiff moved for a new trial, because the court erred 
in giving tfie instructions asked by the defendants, and 
because of newly discovered evidence. 

The court overruled the motion for a new trial. 
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William H. Cassedy 

vs. 

William H. Williams. 

At Law. Decided August 28, 1843. 

Action of Assumpsit. 

Where notes of a bank were* such bank or corporation, for 

given in payment of a negro the purpose of deceiving and 

Doy, and the party paying the defrauding the public, the 

same knew that the said notes passing of said notes was no 

were issued without the au- payment for the purchase of 

thority of the corporation by said boy. 
individuals usitig the name of 

The defendant purchased, on the 9th of October, 1840, 
a negro boy, of the plaintiff, at Leesburg, Va., for $600, and 
paid for the boy the amount in "Millington" money. A 
few days after the sale the Millington Bank failed, and its 
paper became utterly worthless. The plaintiff sued for the 
amount. 

Jos. H. Bradley for plaintiff. 

Brent & Brent for defendant. 

Counsel for plaintiff contended that the bank originated 
in the grossest fraud; that the defendant had good reason to 
know of the insolvency of the bank at the time of the pay- 
ment of the money. 

On the part of defendant it was contended that the money 
circulated as current money for several days subsequent to 
the day of sale, and that he was ignorant of the condition 
of the bank and paid the money in good faith. 

The points of law raised will appear in the following 
prayers : 

"If the jury shall find from the evidence that the plaintiff 
at the time of selling said negro boy received in payment 
therefor the sum of $600 in the notes of the Commercial 
Bank of Millington, then, to entitle the plaintiff to 
recover, the jury must be satisfied that the plaintiff tendered 
said notes before suit brought, to 'defendant or his agent, or 
at the residence or place of business of defendant or his 
agent." Refused. 
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"If the jury believe from the evidence that the plaintiff 
sold the negro boy and received in payment therefor $600 in 
the notes of said bank, and that said notes were genuine 
notes of said corporation, then the defendant was not respon- 
sible for the payment of said notes, unless he acted in bad 
faith, and there is no evidence in this cause that defendant 
did act in bad faith." Refused. 

"If the jury find from the evidence that the defendant 
had no superior means of knowing the worthlessness of the 
paper of said bank then the plaintiff might have had by 
the exercise of due diligence and reasonable inquiries, then 
there was no bad faith on the part of defendant in passing 
said paper, even if the jury find that defendant, through his 
agent, did pass such paper, knowing it to be worthless, and 
did not disclose his knowledge to the plaintiff." Refused. 

"If the jury believe from the evidence that the plaintiff 
sold the negro boy and received in payment therefor the said 
notes, and that the plaintiff did pass away any part of said 
amount, then the plaintiff cannot recover in this acjtion, 
although he may have tendered the residue of said money to 
defendant before suit, or may have produced it in court as^ 
stated in the evidence." Refused. 

"If the jury find from the evidence that there were acts 
of user under the act of the legislature of Maryland in- 
corporating the said Commercial Bank of MiHing^on, 
and that the notes paid to plaintiff were genuine notes, 
signed by the acting cashier and president of the Com- 
mercial Bank of Millington, and that said notes were of 
value in the market at the time of passing them to the 
plaintiff, and that the Bank of Millington did redeem its 
notes until October 13, 1840, then the defendant, by passing 
said notes, cannot be liable, although he might have appre- 
hended insolvency in said bank, and might have believed 
that it would sooner or later fail." Refused. 

"Notwithstanding the jury may be satisfied from the evi- 
dence that the said notes, passed by the defendant to the 
plaintiff, would not have been paid at the bank if presented 
at the time they were passed, the defendant in not respon- 
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sible for the non-payment by the bank, and only undertook 
that the said notes were as they purported to be, genuine 
notes of the said bank, unless it be proved by satisfactory 
evidence that at the time the said notes were passed the 
defendant knew that the same would not be paid." Refused. 

"If the jury shall find from the evidence that the plain- 
tiff received in payment for his negro boy the sum of $600 
in notes of the Commercial Bank of Millington, and that 
said notes were passed in good faith to plaintiff, then the 
plaintiff is not entitled to recover, notwithstanding the jury 
shall find that the defendant purchased said slave by his 
agent, and notwithstanding the said notes were in fact utterly 
worthless and were of no value to plaintiff, if such worthless- 
ness was not known to the defendant at the time of such 
purchase." Granted and excepted to by counsel for plaintiff. 

"If the jury believe from the evidence that the witness, 
agent for said defendant, paid for the negro boy pur- 
chased from plaintiff out of his own money and for his 
own benefit and that the defendant never received any 
benefit from said purchase, then the plaintiff is not entitled 
to recover, notwithstanding the jury shall believe that said 
witness was general agent for defendant to purchase negroes 
in the fall of 1840, and notwithstanding the money paid to 
plaintiff was utterly worthless and notwithstanding the de- 
fendant and said witness knew said paper to be worth- 
less." 

Granted, and excepted to by counsel for the plaintiff. 

"Should the jury be satisfied from the evidence that the 
defendant paid the plaintiff $600, the amount claimed, in 
notes of said bank as the consideration for the purchase of 
the said negro boy, and that the same were excepted without 
objection by the plaintiff, and that the said notes were cur- 
rent at the place of payment, previous to and upon the day 
of sale when said payment was made, and that said bank did 
not stop payment until four days thereafter, and that said 
notes were current at the Chesapeake Bank in Baltimore, 
Maryland, and not dishonored or discredited there until the 
day after said sale, or thereafter, and that said payment was 
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made bona Me, and that the plaintiff has failed to prove by 
satisfactor>' evidence that the defendant knew or had good 
reason to believe at the time of said payment that the said 
bank was in failing circumstances, and would not redeem 
the said notes, and that the plaintiff has also failed to prove 
by satisfactory evidence that the said defendant was con- 
nected with the bank in fraudulently circulating the said 
notes, then the said pa>inent in said notes was a valid one, 
and the said negro was paid for by the defendant and 
the plaintiff cannot recover in this action, and the defendant 
is entitled to a verdict in his favor." 

Granted, and excepted to by counsel for the plaintiff, 
Judge Thurston absent. 

"Should the jury be satisfied from the evidence that the 
defendant was the holder of the bank notes passed to the 
plaintiff in pavTTient of the negro boy, the law presumes the 
defendant to be a bona Me holder of the same for a valuable 
consideration, unless the contrary be proven." 

Granted, and excepted to by counsel for the plaintiff. 
Judge Thurston absent. 

*'That the defendant is not liable by reason of the non- 
payment of the said supposed Millington bank, although 
they would not have been paid by said supposed bank if 
they had been presented for payment on the day on which 
they were paid by the defendant to the plaintiff, unless the 
defendant then knew, or had good reason to believe that they 
would not be paid when presented, and did not disclose such 
knowledge and reason to the plaintiff." 

Granted and excepted to by counsel for the plaintiff. 

"If the jury find from the evidence that the bank notes 
were issued and circulated by persons exercising powers 
under the acts of Maryland incorporating the said Commer- 
cial Bank of Millington, then it is not competent for the 
plaintiff to deny the existence of said corporation." 

Granted, and excepted to by counsel for the plaintiff. 

"But if from the evidence the jury shall be of opinion 
that the said notes were issued by certain individuals 
using the name of the Commercial Bank of Millington, 
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without the authority of " said corporation, and for the 
puqK>se of deceiving and defrauding the public, then it is 
competent for the jury to find such fraud, and if from the 
said evidence, they shall be further of opinion that the said 
defendant knew or had reasonable cause to believe the ex- 
istence of said fraud before the said notes were so passed to 
said plaintiff, then the passing of the said notes if passed by 
the agent of said defendant was no payment for the pur- 
chase of said negro boy." 

Granted, nem. con. 

Verdict was for the plaintiff for $575, with interest from 
October 9, 1840. 

The defendant moved in arrest of judgment. 

After argument by the counsel, and after due considera- 
tion, the court overruled the motion and judgment was en- 
tered on the verdict. 
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William Hay^man's Adminstrators 

vs. 

Andrew Roth well. Collector of Taxes for the City of 

Washington. 

At Law. Decided August 29, 1843. 

Action of Trespass de Bonis Asportandis. 

When a party dies insolvent upon the premises for which 

leaving taxes due on his real the taxes became due, in a 

estate and the collector of suit against the collector it 

taxe&advertises the real estate was heid, that the personal 

and there being no bidders he estate on the premises was 

distrains goods that were liable for the taxes due. 

W. Redin for the adminstrators. 

Clement Cox for trustee and Farmers and Mechanics 
Bank. 

The plea was not guilty. 

Leave was given to offer special matter in evidence to be 
submitted for the decision of the court on the following 
statement of case agreed: 

Wm. Hayman was the owner in his life of the lots in 
Washington on which the brewery stands, and occupied the 
same, and there conducted the business of brewing from 
1830 till his death. Taxes were imposed upon the property 
by the city authorities for the years 1839, 1840 and 1841, 
amounting to $457.40. Hayman died in September, 1842, 
intestate leaving the taxes in arrear and unpaid. His 
widow and Geo. Cover obtained letters of administra- 
tion in October, 1842, upon his personal estate. The 
collector of taxes advertised the lots, &c., for sale, to 
take place in November, 1842, for the above taxes. 

There being no bidders, he afterwards distrained a quan- 
tity of wood, casks, &c., for said taxes. The wood and 
casks, &c., were part of the personal estate of said Hayman, 
and were upon the premises for which these taxes became 
due at the death of Wm. Havman, and from that time until 
the time of the distress; and the casks had been generally 
kept by said Hayman on the premises, and used by him in 
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connection with the business of the brewery since the taxes 
fell due. In November, 1829, Hayman conveyed the lots, 
&c., above mentioned to a trustee to secure his debts to the 
Farmers and Mechanics Bank, with power to sell. The 
deed is made a part of this case. It is in the usual form of 
deeds of trust. After his death the trustee advertised 
the property for sale. The bank became the purchaser 
for a less amount than the debt due, and with the stipu- 
lation that the trustee must protect against the taxes. 
The sale by the trustee to the bank was on the 5th of 
December, 1842, and the distress of the personal property 
for the taxes, on the 20th of December, in the same year. 
Hayman died insolvent; his real estate encumbered beyond 
its value, and his personal property insufficient to pay the 
judgments rendered in his lifetime and his other debts. 

The question is whether the collector had a right to dis- 
train the personal property for the taxes; or whether the 
lots are liable for them. If he had not, the trustee for the 
bank is to pay them out of the purchase money. If he had 
the adminstrators are to pay them. 

W. Redin, 
For the Adminstrators, 

Clement Cox, 

For Trustee and Bank, 

The judgment of the court was for the defendant, the 
court being of the opinion that the personal estate of the 
intestate referred to was liable to be levied on and sold for 
the taxes mentioned in the statement. 
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John Cameron 

vs. 

The Chesapeake & Ohio Canal Company. 

At Law. Decided August 30, 1843. 

Action of Debt, 

In an action for the value of ex- the agents- of the defendant 

tra work done on a contract to do more than the contract 

the plaintiff will not be al- and its specifications called 

lowed to give evidence to for. 
prove that he was directed by 

This was an action of debt in which the plaintiff claimed 
the sum of $1,500 for extra work done on a certain aqueduct 
No. 8, a part of the canal of said company. 

Brent & Brent for plaintiff. 

Cox & CoXE for defendants. 

The facts of the case are, that after the contract was 
signed by the plaintiff and by the agents of the defendants, 
and while the work was in progress, there were material 
alterations in the kind of work to be performed; the contract 
called for rubble work, while the agents of the company 
required the contractor or plaintiff to do the masonry in 
scabble work, the latter requiring more time to do, and was 
therefore more expensive. The difference in the kind of 
work contracted for and the work furnished is thus described: 

Rubble work is stone brought from the quarry and dressed- 
with a mason's hammer, and in that fashion put onto the 
wall ; scabbled work is stone first prepared by stone- 
cutters, dressed on the face, joints and beds, having vertical 
joints. The beds in scabbled work are scabbled, and in rub- 
ble work thev are natural beds. 

The plaintiff read in evidence the sealed contract between 
the plaintiff and the defendants and the specifications annexed ; 
and to show the amount of work done on the said aqueduct, 
read in evidence the various estimates from April, 1837, to 
the 9th of July, 183^, and stated that the action was brought 
to recover as well the balance admitted to be due on an 
estimate dated July 9th, 1840, as the various items credited 
to the plaintiff by endorsements on the back of the last 
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estimate, show, as also the value of certain alleged 
extra work performed by the plaintiff, in scabbling all or a 
greater part of the stone put into the masonry of said aque- 
duct, and which said stone was required by the specifications 
to be of good rubble masonry, but which stone the plaintiff 
alleged was afterwards required to be scabbled by the orders 
of the defendants' superintendents of masonry on said aque- 
duct, Dimcan Grant and Mr. Laun, and had been from time 
to time credited in whole or part to plaintiff in monthly 
estimates, scabbled or dressed rubble, at 31 cents per 
superficial foot, as contradistinguished from the item of 
rubble stone mentioned in said estimates at $1.25 per perch, 
as appears in the said monthly estimates. And gave evi- 
dence tending to show that the work on said aqueduct 
was not performed or completed by the plaintiff until after 
June the 9th, 1839, but was executed so far as the plaintiff 
performed the same previous to May the 15th. 1840, and 
that no work has been done on said aqueduct since the 
plaintiff left it. And further gave evidence tending to 
show that the said work was conducted after June i, 1839, 
by plaintiff, with the knowledge and consent of the defend- 
ant's engineers and officers, and was formally excepted by the 
president and directors of the said canal company as all that 
was required of the plaintiff after July 9th, 1840. and gave 
in evidence certain cjocuments tending to show that the duty 
of a superintendent of masonry on the canal was to judge and 
affinn the work done, and to cause it to be taken down at 
the expense of the contractor in case the work was not done 
according to the contract in his judgment, and that he had 
no power to vary or make a new contract, and that the super- 
intendent of masonry was an officer of the canal company, 
appointed by the engineer but paid by the commissioner, ani 
in case of the difference between the contractor and super- 
intendent, he would refer to the engineer. And gave 
evidence tending to prove that the superintendents of 
masonry on plaintiff's aqueduct., during the time he was 
engaged in constructing the same, were Duncan Grant and 
Mr. Laun. 
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And the plaintiff thereupon offered evidence to prove 
that the superintendents of masonry on plaintiff's aqueduct 
during the time he was engaged in constnicting the same 
were the said Laun and Grant, and offered evidence to prove 
that while engaged in said work, the plaintiff was ordered 
by said superintendents to scabble all the stone required for 
said aqueduct, and accompanied said evidence with an effort 
to show an adoption by the defendant of said scabbled stone 
by the same being estimated as scabbled stone in several of 
the estimates, and by paying through their commissioner the 
amount of such estimates as appears by the receipts endorsed 
on said estimates, to the plaintiff, and further accompanied 
said evidence with an offer to prove that the said aqueduct 
was greatly improved in durability and strength and in ap- 
pearance by scabbling the said stone, over and above what 
he was required to scabble by his specifications; and that 
the officers of the defendant, saw and did not object to the 
scabbling of said stone, but the work was accpted after said 
scabbled stone was put into the masonry, and that no ob- 
jection was ever made by the defendants or any one in the 
defendants' behalf, to said stone being scabbled by the plain- 
tiff while the said work was in progress. 

Whereupon the counsel for the defendants objected to so 
much of the said evidence offered by the plaintiff as tended 
to show any directions supposed to have been given to the 
plaintiff by the said superintendent or superintendents or 
either of them, to scabble all the stone required for the said 
aqueduct; which objection was sustained by the Court. 

Judge Morsell not concuring or sustaining the objection, 
being absent at the trial. 

The jury brought in a verdict for the plaintiff. 

Defendants, through their attorneys, made the following 
motion for a new trial : 

1. Because the court erred in refusing to instruct the jury 
that the plaintiff was not entitled to recover in this form of 
action. 

2. Because the verdict was against law. 

3. Because the verdict was against the evidence. 

Mption overruled and judgment entered on the verdict. 
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James Moore^ Sr., 

vs, 
William T. Dove. 
At Law. Decided December 7, 1843. « 

Action for Use and Occupation. 

Where a party agreed to rent liable for the rent (without 

certain premises and pay the occupying the premises, 

rent for another, he will be 

J. Hellen for plaintiff. 

Jos. H. Bradley for defendant. 

This suit was brought for a year's rent of premises owned 
by the plaintiff. 

The declaration contained two counts. The first count 
alleged that the defendant occupied, possessed and enjoyed 
the said premises, and promised to pay the said rent. 

The second count that he, the defendant, promised to 
pay to the plaintiff for the premises, as much as the premises 
were worth, for the u$e and occupation and possession of said 
premises; and that he, the defendant, has not paid any part 
of the rent due. 

The plea of the defendant was non-assumpsit. 
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Issue was joined, and the jury brought in a verdict for the 
plaintiff for $92.12. 

The defendant, by his attorney, moved for a new trial : 

Because the action was brought for the use and occupation 
of a tenament, and the only proof offered was that the 
defendant agreed to rent the same and pay the said rent for 
another person, and not for his own use, and that he never 
did occupy the same himself. 

The defendant, through his attorney, objected to the 
admissibility of said evidence in this action, but the court 
overruled the objection, and instructed the jury if thev 
believe the evidence the plaintiff was entitled to recover. 

Motion for new trial overruled and judgment entered on 
the verdict. 
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Francis Swann 

vs. 

The Alexandria Canal Company. 

At Law. Decided January 17, 1844. 

Action of Trespass Quare Clausum Fregit. 

Where the order of reference had heard the evidence and 

provides for the appointment discovered that they could 

of an umpire, he may be ao- not agree, 
pointed before the referees 

W. Jones and Swann & Swann for plaintiff. 

Thomas Semmes and Richard S. Coxe for defendant. 

The plaintiff brought suit in Alexandria county against 
the defendant in the sum of $15,000, for damages sustained 
by her in taking away the soil from the close of said plain- 
tiff. 

The pleas of the defendants were: 

1st. Not guilty. 

2nd. The statute of limitations; viz., not guilty within 
five years. 

3rd. Confession and avoidance; special plea under the 
charter. 

A change of venue under the act of Congress of June 
24, i8r2, was asked for and obtained by the plaintiff, and 
the suit was ordered to be tried at Washington county. 

The plaintiff, by her counsel, joined issue on the first and 
second pleas and demurred to the third. 

Judgment was entered for the plaintiff on the demurrer. 

An amended declaration was filed, differing from the 
original, in setting out the abuttals, to which defendants 
pfeaded not guilty, upon which issue was joined. 

A jury was duly sworn to try the issue, and with the con- 
sent of the counsel for the several parties a juror was with- 
drawn. The whole matter in controversy was by consent 
referred to arbitration and award : • 

Upon the following terms being agreed to a rule of the 
court was made in pursuance thereof : 

"To value the entire damage to the freehold from the 
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first entry of the canal company on the premises in question 
to the time of the arbitration. 

"The damage from the disturbances, if any, to the pro- 
prietors of the said premises, and interruption to the culti- 
vation of the land from the operations of the company or 
their laborers and agents on the premises during all the time 
aforesaid. 

"To value the land acquired by the company for per- 
manent occupation, of which a precise description and sur- 
vey by metes and bounds shall be furnished to the arbitrators. 

"The award of the arbitrators, or major part of them, to 
be returned during the next session of this court, and made 
the judgment of the court for the whole sum awarded, for 
such damage and value of the land as aforesaid as if a verdict 
for so much had been found in this action. 

"Upon payment of such judgment, the plaintiff agrees to 
give defendants a deed of conveyance for the land so set 
apart for the permanent occupation of the defendants. 

"To be referred to four arbitrators, with power to the 
arbitrators to appoint an umpire in case the arbitrators or a 
majority of them cannot agree on any point or points in 
controversy, and the umpirage of such umpite to be confined 
to such point or points of difference, and his umpirage to 
constitute a part of the said award. 

"The said arbitrators shall be appointed on or before the 
loth of January next, and shall be appointed as follows: 

"Each of the parties shall produce to the other a list 
of ten persons, none of whom shall be stockholders, or 
officers, or servants, or agents of the said company, nor 
proprietors of lands having any unsettled controversy 
with the said company for damages to their freehold 
or value of land taken by the company; out of the list so 
produced by defendants, the plaintiff shall choose two of the 
arbitrators; and out of the list so produced by plaintiff, the 
defendants shall choose the other two ; and the four so chosen 
shall constitute the four arbitrators aforesaid. 

"A reference and arbitration upon the principles and con- 
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ditions aforesaid shall be entered in due form as a rule of 
court on or before the said loth of January, 1843." 

(Signed:) Wm. Jones, 

For the Plaintiif. 

Thomas Semmes, 
For the Defendants. 
December 27, 1842. 

The plaintiff selected Dennis Johnston and Wm. L. Powell 
from the list furnished by the defendants. 

The defendants selected Thomas Carberry and Peter Force 
from the list furnished by the plaintiff. 

Before entering upon an examination of the case, May- 
nadier Mason was chosen umpire at a meeting of the arbitra- 
tors. June 26, 1843. 

The arbitrators were equally divided in opinion, two of 
them agreeing in one award and the other two agreeing in 
a different award. 

The following is the award agreed upon by two of the 
arbitrators : 

"First. Of the sum of money to be assessed and awarded to 
the plaintiff for the entire damage to the freehold. in ques- 
tion from the first entry of the said canal company on the 
premises in question to the time of said arbitration. 

"Second. Of the sum of money to be assessed to the plain- 
tiff for the damages from the disturbances to the proprietors 
of the said premises, and interruptions to the cultivation of 
the same from the operations of the said company or their 
laborers and agents on the said premises during all the time 
aforesaid. 

"Third. Of the sum of money to be assessed and awarded 
to the plaintiff for the 'value of the land required by the 
said company for their permanent occupation, of which a 
precise description or survey was furnished to and laid before 
the said arbitrators by the defendant, pursuant to the re- 
quirements of the said reference and submission." 

(Signed:) Thomas Carberry, 

Peter Force, 

August 12, 1843. 
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The other two refusing to attend the last meeting, although 
notified, and refused to sign an account of the proceeding 
of the arbitrators that such account could be returned to 
the court. 

The umpire appointed by the several arbitrators made the 
following umpirage and award agreed to by the arbitrators 
Carberry and Force. 

On the first point of difference, $3,468.75, and interest at 
6 per cent, for ten years on $1,500. 

On the second point of difference, $1,000 and interest at 
6 per cent, for ten years. 

On the third point of difference, $1,000. 

A rule was filed on the defendants to show cause why 
judgment should not be entered on said umpirage and award. 

Judgment being entered on the said umpirage and award 
for $6,968.75, a motion was made to strike out said judg- 
ment, but was withdrawn. A writ of error was sent to the 
Supreme Court of the United States on the transcript of the 
record, where the judgment was affirmed. 

See 5 Howard, 83. 
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Andrew Hanson 



vs. 



Mary Ann Cox, .Administratrix of William Cox. 
At Law. Decided February 19, 1844. 
Action Against an Administratrix, \ 



1. An administrator, by omitting 
to return an inventory, is not 
chargeable with the whole 
amount of a creditor's claim, 
and the burden of proof is 
upon the creditor to show the 
amount of assets which came 
into the administrator's hands, 
even when the administrator 
has neglected to account. 

2. It is the duty of an executor, 
upon the death of the testator, 
to take possession of the per- 
sonal property of the de- 
ceased, but not to dispose of 
it. He may sue for it, pro- 
vided he takes out letters of 
administration before trial. 

3. If an executor be also a de- 
visee or residuary legatee, and 
enter generally into posses- 
sion of the property, he does 



it as an executor, not as a 
devisee. 

4. Any time before an executor 
distributes or disposes of the 
property of a testator, and 
continues to hold the property 
as such, even after the expira- 
tion of twelve months, is 
early enough for a creditor to 
commence an action to re- 
cover a debt due from the 
testator. 

5. Where an administrator re- 
fuses to account after a credi- 
tor has shown in an action 
against him that he has suf- 
ficient in his hands to satisfy 
the creditor's claim, the ad- 
ministrator cannot be allowed 
to discharge himself by show- 
ing payments without show- 
ing his receipts. 



This action was brought against the defendant as admin- 
istratrix of William Cox, deceased, for the board, mainte- 
nance and clothing of a female child, the slave of the said 
William Cox, in the sum of $500. 

Brent & Brent for the plaintiff. 

Jos. H. Bradley for the defendant. 

The jury brought in a verdict for $300. 

Judgment for assets ascertained to be due was $300 and 
costs, without interest; and the cause was referred to W. 
Redin. the auditor to ascertain and report whether there are 
sufficient assets to satisfy the judgment. 

The defendant, through her counsel, moved for a new trial. 
The court overruled the motion. 

The following is the report of the auditor: 

"The subscriber reports that William Cox, by his will dated 
the 31st of July, 1839, devised and bequeathed to his wife, 
Mary Ann Cox, and her heirs, all his real, personal and 
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mixed property, in trust, to be applied, in the first place in 
payment of his funeral expenses and just debts, and then to 
be held for the benefit of herself for life, and after her death 
for his children. He appointed his said wife, executrix, and 
directed that she should not be required to give security as 
such. On the 13th of August, 1839, Mrs. Q)x obtained 
letters testamentary, and entered into the usual administra- 
tion bond duly to administer. The above suit was brought 
against her on 3d of August, 1841, as administratrix, and 
judgment obtained for $300, on the 28th pf August, 1843. 
Mrs. Cox has not returned any inventory to the Orphans' 
Court of the property which came to her hands, nor settled 
any account there. Citations have been several times issued 
by the court requiring her to do so. She has not shown to 
the auditor the amounts of assets; but has declined to ex- 
hibit the. state of her accounts, and to admit that anything 
came to her hands. 

Under these circumstances the plaintiff insisted that from 
her neglect of duty in the Orphans' Court, and her refusal 
to account now before the auditor, she must be presumed to 
have assets sufficient to discharge the plaintiff's claim*; and 
that the burthen of proof was not upon him, but upon her, 
to show what assets came to her hands. The amount of 
such assets, and of the claims against the estate is informa- 
tion within her own knowledge. If insufficient to pay the 
debts in full, she could have protected herself by returning 
an inventory, and settling an account. In an action on her 
administration bond, for not distributing the assets at the 
time fixed by our testamentary act, would not the court, on 
her refusal or neglect to account before the jury, have in- 
structed them to presume assets sufficient? On whom is the 
burden of proof as to assets in an action against an exectuor 
de son tortf Need the plaintiff show anything more than 
an intermeddling with the estate by such a defendant? The 
defendant might have pleaded in this action plene adminis- 
travit, and put in issue the proportion of assets to which the 
plaintiff was entitled, as well as the existence of his debt. 
Upon the issue of plene adnUnistravit on whom is the affirma- 
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tive, and on whom would have been the burthen of proof as 
to assets? By omitting to put that fact in issue before the 
jury, the question as to assets is referred to the court; and 
must not the court make the same presumptions against the 
defendant as to assets, that they would have instructed the 
jury to make? 

The auditor is not aware of any decisions, nor of any 
established practice of this court where an administrator 
refuses to account He would have thought, that, in such 
a case, it ought to be presumed against him that he had 
assets sufficient to satisfy the plaintiff's debt in full. 
But the Court of Appeals of Maryland has decided that, 
by omitting to return an inventory, an adminstrator does 
not become chargeable with the whole amount of a creditor's 
debt. 

(Leeke's adminstrator vs, Beanes, 2 Har. & John., 373) ; 

And that the burden of proof, in an action against an 
adminstrator on his adminstration bond, is upon the 
plaintiff to show the amount of assets which came to the 
adminstrator's hands. 

(Morgan vs, Slade. 2 Har. & John., 38; Wilson's Ex'rs 
vs, Slade, lb., 281; Norfolk vs, Gantt., lb., 435). 

Yielding to these authorities the auditor declined, there- 
fore, to report, as the plaintiff insisted he ought, that, from 
the defendant's neglect to account and to show what came 
to her hands, she must be held to have assets sufficient to 
discharge the plaintiff's debt. 

The plaintiff then undertook to show assets; and sub- 
mitted the affidavit of John Gould, which proves that 
personal property of at least the value of twenty-five hun- 
dred dollars of said William Cox was taken possession of and 
collected by the defendant. 

It was then objected, on behalf of the defendant, that such 
property did not come to her hands as adminstratrix ; that 
whatever personal property she took, was taken by her as 
devisee and trustee under the will of said Cox. upon the 
trusts of the will, before she had any notice of this claim; 
that she was sued in this action as adminstratrix, whereas, 
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in truth, she was executrix, and that the plaintiff's remedy, 
if any he had, was in chancer}-, and not in a court of law. 

The defendant sets up the will, and claims to have ac- 
quired and to hold the property of the testator, not under 
the authority of her letters testamentary, but of the will. 
Taking this to be so; of that will she is residuary devisee or 
legatee, and also executrix. In which of these characters 
did she take? It is the duty of an executor immediately 
upon the death of the testator to take possession of all the 
personal property. He has authority through the will, and 
without letters testamentary, to collect and preserve, but 
not to dispose of it. He may sue for it, before letters 
granted, and recover at the common law; and so. under our 
act, provided he obtain letters before the trial. (Sub. ch. 

3, § 8.)' 

His right and title commence the instant the testator 
dies; and the property remains in his hands, as executor, 
until the debts are paid, or until delivered up to those entitled. 
A legatee can take nothing except by the assent of the ex- 
ecutor, or on the order of the Orphans' Court. (Sub. ch. 
10, § 7, 8.)* 

If a legatee obtains possession of the property bequeathed, 
and it be necessary that the executor should have it for 
the satisfaction of debts, he may maintain an action 
against the legaitee, and recover it back. The rule is so 
where the executor and legatee are different persons. If 
they be the same person — if the executor be also the devisee 
or residuary legatee — and he enter generally into the posses- 
sion of the property he is in as executor, and not as devisee 
or legatee. (11 Vin. Ab., Tit. Ex'r M b, § 5, 7.) 

Possession of personal property acquired in one character, 
continues to be held in that character, until the possession be 
changed. The defendant in this case unites in her own per- 
son both characters of executrix and devisee. It must be 
shown that she took possession of the property as legatee, or 



1. Act of Maryland of 1798, ch. 101, Laws of D. C, p. 43 

2. Act of Maryland of 1798, ch. 101, Laws of D. C, p. 59. 
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the presumption is that she is in as executrix. Is there any 
act which shows an intention on her part to take as legatee, 
and not as executrix? Did she not enter generally on the 
death of the testator? And not only so; but if the char- 
acter in which she took is to be determined by her own act, 
must not the obtaining of letters testamentary, giving bond, 
and taking the oath duly to administer, be deemed evidence 
of an election on her part to take as executrix? If she made 
such election, or if by entering generally, she is to be deemed 
in as an executrix, what act has she since done to change 
the character of her original possession? No formal act of 
assent by her as executrix to the residuary bequest is shown 
at any time. At the expiration of twelve months, the period 
for the exhibition of claims there had been no sale, was 
no distribution, nor any settlement, and transfer of any bal- 
ance, after paying the debts of the testator, to herself as 
devisee, or any other act manifesting an intention to change 
the character in which she had acquired the possession of the 
property. It does not appear that any notice of this claim 
was given the defendant within the twelve months, nor 
earlier than the commencement of the action. But, if at 
that time the character of her original possession remained 
unchanged, and she continued to hold the property as ex- 
ecutrix, undistributed and undisposed of, the notice of this 
claim, by the commencement of the suit, was in time. The 
auditor thinks the defendant must be considered, at the time 
of commencement of this action, as holding the property in 
the character in which she originally acquired it, namely, as 
executrix, or adminstratrix with the will annexed. Then, 
as to the objection that she is sued as adminstratrix, and 
not as executrix. Ought not that, if a defense, to have 
been pleaded in the action? Has she not. by appearing as 
adminstratrix, confessed that she is such? And would not 
this judgment against her as adminstratrix be a bar to an 
action for the same debt, by the same plaintiff, against her 
as executrix? It is thought so. 

These views having been communicated to the parties, the 
defendant, without waiving, but insisting upon her right to 
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rely before the court upon the several objections above stated, 
claimed the right to show the claims that existed against 
her husband at the time of. his death, and the payment she 
had since made. Claims to the amount of $3,212.22, includ- 
ing^ the plaintiff's, have been exhibited. These are particu- 
larly stated in a list thereof appended to this report. If the 
defendant comes in to settle, ought she not to exhibit both 
sides of the account, and not one side, the creditor side, 
merely? She has refused to show the debtor side, the 
amount of the assests which came to her hands, and has put 
the plaintiff to prove what he can.. The sum made out by 
him may be greatly less than the amount really received. 
Ought she to enter into this speculation, and be silent, if the 
amount proved be less, and show the true amount if it be 
more? The auditor thinks that, to entitle herself to take 
credit for the payments she may have made out of the 
assets, she ought to show, what it is in her power to do, the 
precise amount of those assets, and to state and settle the 
entire account. Yielding to the Maryland decisions, as 
establishing that it cannot be presumed from the defendant's 
refusal to account that she has assets sufficient, the auditor 
thinks that the plaintiff having shown assets, the defendant 
ought not to be allowed to discharge herself by showing pay- 
ments without also showing her receipts. And therefore he 
reports upon the testimony of John Gould, that the defend- 
ant has assets sufficient to discharge the plaintiff's debt in 
full ; and that final judgment should be entered for $300, 
with interest from the 28th of August, 1843, and $24.62, 
the costs of suit, and $27, the cost of this audit. 

If, however, the auditor is in error as to this, and the 
defendant can come in and discharge herself from the sum 
proved by the plaintiff, without showing the amount received 
by herself, then the account will stand as follows : 



Hanson v. Cox. 173 

He charges her upon Gould's testimony with $2,500 00 

And he allows in full: 

The fees of the register of wills $7 00 

Kirby's bill for funeral expenses 51 00 

Adm'x's commission at 10 per cent 250 00 

Plaintiff's costs of suit 24 62 

The defendant's costs of suit 8 50 

Costs of this audit 27 00 

$367 12 

Balance for distribution $2,132 88 

» 

The debts against the estate presented by the defendant, 
as stated, amount to $3,212.22. The dividend is 66.4 per 
cent., and the proportion due to the plaintiff, the sum of 
$199.20, for which final judgment should be entered, with 
interest from the 28th of August, 1843, ^md $24.62, costs of 
suit, and $27, costs of the audit. 

In the amount of debts above stated, is one of $1,000, due 
to Col. Crowell. This, it appears from the defendant's 
statement, has never been claimed; but she admits it; and 
the dividend has been ascertained upon its allowance. If 
something more than the defendant's mere admission of it 
as a valid claim against the estate be necessary, and it should 
have been rejected, the dividend would then have been 
96.3 per cent., and the plaintiff's proportion $288.90, for 
which final judgment should be entered, with interest and 
costs as aforesaid. 

W. Redin. 

February 19, 1844. 



REPORTS OF CASES 

DECIDED IN THE 

Circuit Court of the Dbtrict of Columbia 

FOR THE 

COUNTY OF WASHINGTON, 

MARCH TERM, 1844. 

William Cranch, Chief Judge ; J. Buckner Thurston and 
Jaimes S. Morsell, Associate Judges. 



The United States 

vs. 

Samuel Gassaway. 

At Law. Decided March 30, 1844. 

From the Criminal Court, 

An indictment is good and suf- ously did break and enter, and 

ficient under the act of Mary- then and there chattels of a 

land of July, 1729, c. 4, sec. greater value of live shillings 

3, if it alleges that the prison- of the currency of the State 

er with force and arms, into of Maryland, feloniously did 

a certain storehouse, feloni- steal, take and carry away, &c. 

This is an indictment, for breaking into a storehouse 
and stealing goods, under the act of Maryland of July, 
1729, c. 4, sec. 3," and is as follows: 

The jurors of the United States, for the county aforesaid, 
on their oath present that Samuel Gassaway, late of the 
county aforesaid, a slave, on the 26th day of Nov. 1842, with 
force and arms, at the county aforesaid, into a certain store- 

1. **That if any person or persons shall, after the end of this 
session of assembly, break into any shop, storehouse or warehouse, 
although such shop, storehouse or warehouse, be not contiguous 
to or with any mansion-house, and steal from thence any goods, 
to the value of five shillings, and be thereof convict, by confession 
or verdict of a jury, such offender or offenders, shall suffer death 
as felons, without benefit of clergy, any law, usage or custom to 
the contrary notwithstanding." 

1 Maxcy's laws Maryland, 190. 
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house of one James Thecker and one Henry Thecker, there 
situate, feloniously did break and enter, and then and there 
three pair of boots of the value of $10.50, and of a greater 
value that five shillings of the currency of ' the State of 
Maryland, and then and there one quarter box of segars, of 
the value of four dollars and fifty cents, and of a greater 
value than five shillings of the currency of the State of 
Maryland, of the goods and chattels of the said James 
Thecker and the said Henry Thecker, feloniously did steal, 
take and carry away, against the form and statute in such 
case, made and provided, and against the peace and govern- 
ment of the United States. 

On which indictment the jury being empannelled and 
sworn to say the truth on the premises, said that the prisoner 
is guilty. 

Whereupon the said prisoner by his attorney, moved in 
arrest of judgment upon the verdict. Because the indict- 
ment states a larceny by the prisoner, and not a stealing 
from the house or warehouse according to the terms of the 
statute, and for other reasons apparant on the record. 

Pursuant to the act of Congress of July 7, 1838, the 
motion and the questions of law were adjourned to the 
Circuit Court for its decision. 

The cause coming on to be heard on the transcript of the 
record of the Criminal Court of the District of Columbia 
for the County of Washington, on the motion in arrest of 
judgment and on the questions of law arising on said motion, 
was argued by counsel. The court decided that the judg- 
ment in this cause ought not to be arrested because the said 
indictment does not charge a stealing from the house or 
warehouse, nor for any other reason apparant on the record. 
That the offense charged in said indictment is sufficiently 
charged therein, and that the said indictment is good and 
sufficient in law. Whereupon it is ordered and adjudged by 
this court, that the motion in arrest of judgment in said 
cause be, and that the same is hereby overruled, and that 
the same be certified to the said Criminal Court. 
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Bernard F. Carter 

vs. 

Charles H. Lane and William Tucker. 

At Law. Decided April i, 1844, 

Appeal from Justice of the Peace. 

Where a party deals with an- er that his terms are cash 
other, on terms of credit, it is before making up the goods 

his duty to notify his custom- for said customer. 

The suit was brought before B. K. Morsell, justice of the 
peace. The appellees, trading under the firm name of Lane 
& Tucker, made a pair of pantaloons for the appellant Carter, 
and sent them home ordering the boy not to deliver the 
pantaloons unless they were paid for. The appellant became 
offended and refused to taken them, whereupon the appellees 
brought suit. The magistrate gave them judgment for the 
value of the pantaloons. From which judgment the de- 
fendant in the court below appealed. 

Barton Key for the appellant. 

fendant in the court below appealed. 

In the trial of the case, the appellees produced two ad- 
vertisments published in the National Intelligencer, that 
stated in one, that the firm of Lane and Tucker had received 
direct from Paris a general assortment of goods, all of which 
they will sell cheap for cash, or to punctual cust(Mners on a 
short credit, and in the other that they are now prepared to 
make spring and summer wear cheap for cash. 

The court decided, after hearing the testimony of the 
witnesses, and the arguments of counsel, that inasmuch as 
the gentleman had before dealt with the appellees on terms 
of credit, it was their duty to have notified him before they 
made the pantaloons, that they had changed their terms to 
cash. 

The Circuit Court reversed the judgment of the magis- 
trate. 
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The Farmers & Mechanics' Bank of Georgetown, and 

Clejment Cox. 

vs. 

George Cover and Peres Packard, Assignees^ and George 

Cover and Juliana Havman, Administrators 

OF William Hayman, Deceased. 

Equity. Decided April ii. 1844. 

Suit for an Injunction, 

Fixtures placed in a brewery by administrators as a part of 

the owner of the premises, the personal property of the 

after mortgraging the prem- deceased. Nor do they on an 

ises to secure the payment of assignment of his property, 

a debt, pass on the sale of real, personal and mixed (in- 

the premises by the terms of eluding said fixtures), for the 

the mortgage to the purchas- benefit of his creditors, go to 

er, and do not on the decease the assignees, 
of the mortgagor go to his 

The object of this bill was to decide whether certain fix- 
tures went with the freehold, or whether it was personal 
property to be adminstered by the representatives of the 
deceased. 

The deceased, on the loth day of November, 1829, to 
secure certain indebtedness due by him to the bank, executed 
a deed of trust to Clement Cox, conveying all his right, title, 
interest and estate to four lots in square 4, "with the 
improvements, privileges, advantages, rights, ways and 
appurtenances to the said lots, part of lot, piece or parcel of 
ground, or any of them belonging or in anywise appertain- 
mg. 

On the eleventh day of February, 1842, he assigned to 
George Cover and Peres Packard, for the benefit of his 
creditors, all his property, whether real, personal or mixed, 
describing the said lots in square 4, and other real estate and 
personal property, "together with all the other material, 
utensils, and apparatus belonging and appertaining to the 
business of brewing carried on by the said party of the first 
part." 

In compliance with the terms of the deed of trust, the said 
lots were advertised and sold, and at the said sale the trustee 
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proclaimed that he undertook to sell and give a good title to 
the fixtures attached to and connected with the freehold, 
and the said lots were bid for by the bank. 

The complainants state in their bill that the fixtures of 
apparatus and machinery are firmly attached to and connected 
with the freehold, and are expressly adapted and designed 
for a brewery, and pray that the defendants may be enjoined 
from molesting or disturbing their title to said fixtures. 

The defendants, in their answer, claimed to be entitled, 
under the specific description and assignment contained in 
the deed to them, to the utensils, implements, apparatus and 
machinery referred to in the complainant's bill. That they, 
as adminstrators, claimed the same as a part of the personal 
estate and assets of the deceased. That when the deed was 
executed to secure said bank, the buildings were not com- 
pleted and made fit for said utensils, &c. That said utensils, 
&c., were not placed on the said lots until after the date of 
said deed. That the said utensils, &c., are mere moveable 
chattels placed within said buildings after they were erected. 
That the said utensils, &c., can be. taken out of and removed 
from the said buildings without any injury or prejudice to 
the said buildings, and with very little injury to the utensils 
themselves, having been placed there for the purpose of trade. 

Clejment Cox for complainants^ 

W. Redin for defendants. 

The depositions of the witnesses were quite conflicting as 
to whether the utensils, &c., were attached to the buildings 
or could be moved without injury to the buildings. 

The cause having been heard and duly considered by the 
court, it was ordered, adjudged and decreed that the defend- 
ants be, and they are perpetually enjoined and restrained 
from molesting or disturbing the title of the complainants 
respectively to the fixtures set up on the premises described 
in complainants' bill. 
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Bernard McKenna 

vs. 
Charles B. Fisk. 

At Law. Decided April 23, 1844. 
Action of Trespass zn et armis, 

1. In a suit to recover for in- in person or by his advice 

jury done to personal prop- and counsel, 

erty the plaintiff miust show 2. In an action of trespass vi 

what nroperty was injured et armis the plaintiff cannot 

and that the defendant par- recover for any damages done 

ticipated in said intury either to real property. 

Brent & Brent for plaintiff. 

Jos. H. Bradley for defendant. 

In the original case the declaration contained three 
counts. 

The first and third were, that the defendant, with force 
and arms, seized, &c., the goods and chattels of the plaintiff. 
In the second he is charged with having, with force and arms, 
broke and entered a certain shanty, &c., of the plaintiff 
situate in the county of Washington. 

The defendant pleaded not guilty, and issue was joined on 
that plea. 

On the trial the court refused to permit the plaintiff to 
give in evidence, that the defendant catrne to the shanty 
of the plaintiff, in Alleghany county, Maryland, with a 
large force of armed men, and also to show the value of the 
goods. 

Exceptions were taken to the above ruling, and the case 

ivent to the Supreme Court through a writ of error. The 

I Supreme Court sustained the exceptions taken by the plain- 

i tiff, and remanded the cause for further proceedings. 

I On the mandate of the Supremie Court being received, 

I the declaration was amended as follows: 

I **And therefore the said Bernard McKenna. by Brent & 

Brent, his attorneys, complains for that heretofore, to wit, 

on the first day of September, A. D. 1839, at Washington 

county, in the District of Columbia, the said Charles B. 
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Fisk, with force and arms, seized, took and carried away, 
certain goods, chattels, bonds, promissory notes, accounts, 
evidences of debt and choses in action, to wit: one thousand 
gallons of spirituous liquors of different kinds, two thou- 
sand pounds of coffee, and one thousand pounds of tea, four 
hundred suits of clothing ready-made for sale, two hundred 
bushels of Indian com, all the promissory notes and accounts 
of sundry persons due to said Bernard to the amount of at 
least four hundred dollars, a large quantity of household 
fumit)ure« beds and bedding, and kitchen utensils, all of 
which said goods, chattels, bonds, promissory notes, ac- 
counts, evidences of debt and choses in action, then and 
there belonging to said plaintiff, the property of said plain- 
tiff, of great value, to wit, of the value of two thousand 
dollars, current money of the United States, the said 
defendant then and there converted and disposed of to 
his own use, and other wrongs to the said plaintiff then 
and there did, against the peace, government and dignity of 
the United States. 

"2d. And also, for that, heretofore, to wit, on the first day 
of September, A. D. 1841, at the county of Washington, in 
the District of Columbia, the said defendant, with force 
and anns broke to pieces, spoiled, damaged and destroyed 
certain other goods, chattels, bonds, promissory notes, ac- 
counts, evidences of debt and choses in action, to wit, bot- 
tles, decanters, barrels, casks, hogsheads, jugs and demi- 
johns containing one thousand gallons of spirituous liquors 
of different kinds, and also destroyed one thousand pounds 
coffee, two hundred pounds of tea, one hundred suits of 
ready-made clothing, two hundred btishels of Indian com, 
sundry promissory notes, bonds, bills and accounts due to the 
plaintiff, from sundry persons, to the amount of five hun- 
dred dollars and a large quantity of planks, timber, shingles 
and lumber of the said plaintiff of great value, to wit. of 
the value of two thousand dollars, current money of the 
United States, then and there being and other wrongs to 
the said plaintiff then and there did against the peace, gov- 
emment and dignity of the United States. 
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"Whereby the gCKxls, chattels, bonds, promissory notes, evi- 
dences of debt, accounts, choses in action, and effects parti- 
cularly described in the first and second counts hereof, of 
the value above mentioned, were wholly lost to said plaintiff, 
wherefore, the said plaintiff saith he is the worse, and 
hath sustained damage to the value of four thousand dollars, 
and therefore he brings suit." 

The defendant pleaded "not guilty;" on which plea issue 
was joined. 

The plaintiff to sustain the issue on his side joined, pro- 
duced a certain James McGratt, a competent witness, who 
being duly sworn, said that he was not present when the 
alleged trespass was committed, but arrived on the ground 
some time after; that on his reaching the premises of plain- 
tiff he found his house in the possession of the militia; that 
the house, or shanty, was then unroofed, the casks which 
held liquor out on the ground, the liquor running from the 
heads, which had been apparently bored through; the papers 
and ready-made clothing scattered about in the house; that 
there were many citizens there; that the defendant was 
there, and witness saw him passing through the military and 
talking with them, as if giving orders, but could not hear 
what he said; that he was on the premises the preceding 
day, when the militia were also there, but witness did not 
see defendant there; that plaintiff was taken and carried 
away, and about a week after witness saw him in jail at 
Cumberland, ironed, and afterwards saw him at large about 
five weeks after. To all which testimony relating to the 
acts of the preceding day, and the imprisonment of plain- 
tiff, defendant Objected; but the court overruled the ob- 
jection, and suffered the evidence to go to the jury; to which 
defendant, by his counsel, objected. 

The plaintiff having given said evidence, the defendant 
then proved, on cross-examination of said witness, that the 
plaintiff had admitted the recovery and sale himself of a 
barrel of whiskey spoken of by said witness in his ex- 
amination-in-chief as having been injured or destroyed 
by defendant, which had be^n taken^ with the other articles 
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mentioned in the declaration, by the defendant. Where- 
upon, the plaintiff asked the witness to state all that the 
plaintiff said at the same time in regard to the injuries 
complained of in the declaration; but the court refused to 
allow such question to be put, or the same to be answered; 
and the plaintiff excepted to such refusal. 

After reciting certain evidence, the following prayers 
were, by the counsel for the plaintiff, asked to be given as 
mstructions to the jury : 

"That the act of Maryland, named in the evidence and the 
proceedings offered in evidence by the defendant, do not 
justify the trespasses committed on plaintiff's personal prop- 
erty, if the jury shall find from the evidence that said tres- 
passes were committed by the defendant and those with whom 
he acted, provided they further find that at the time of said 
alleged trespasses the plaintiff was absent in the custody of 
the civil authorities, and that there was no person in his 
shanty at the time of entering the same, as described in the 
evidence, and committing said alleged trespass. 

"That the plaintiff is entitled to recover for any trespasses 
mentioned in the declaration and proved, if the jury shall 
believe from the evidence that the defendant was present 
ordering and abetting said trespasses, unless the ]y\ry should 
be of opinion that the said trespasses were all of them abso- 
lutely necessary to suppress the disturbances on the line of 
said canal. 

"That if the jury find from the evidence that defendant is 
guilty of the trespasses as alleged in the declaration, then 
the plaintiff is entitled to recover damages for the injury 
done to the personal property of the plaintiff by such tres- 
passes, notwithstanding the jury may find that plaintiff 
afterwards recovered the whole of the personal property so 
trespassed upon. 

"Should the jury be of the opinion from the evidence that 
the plaintiff was keeping a store on the line of the canal, as 
stated in the evidence, in a public manner, for the sale of 
liquors, groceries, dry goods and other articles, the presump- 
tion of the law is, that he had license for so doing, as the 
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law directs, to s^ll said liquors, groceries, &c., and that it 16 
not incumbent upon said plaintiff to produce said license, 
unless the contrary be proved, because the question arises 
incidentally in the cause, and no notice appears to have been 
given to the plaintiff to produce the license. 

"Should the jury be satisfied from the evidence that the 
plaintiff sustained any damage, be it ever so small, by the 
conduct of the defendant, as stated in the declaration, or cA 
those with whom he acted in the absence of proof of special 
damage, the law presumes a nominal damage to the plain- 
tiff, and entitles him to a verdict in his favor. 

**That in such case, the plaintiff is entitled to recover, as 
damages, whatever the jury shall find from the evidence to 
have been the value to the plaintiff of the powder and liquors 
totally destroyed, at the time and place of its destruction, 
and also whatever they shall find to have been the damage 
done to the other goods and property of the plaintiff, which 
were not actually destroyed, as stated in the evidence, valuing 
the goods and property also at the time and place, when and 
where they were so damaged. 

"In ascertaining the actual loss of the plaintiff by the 
destruction of the liquors mentioned in the testimony, the 
jury are not to consider the profits he might possibly, or 
would probably, have made by the sale of the said liquors, by 
small quantities, from time to time, but the damages are to 
be measured by the amount which the liquors were worth, 
by the barrel or cask, at the time and place of its destruc- 
tion, and upon the same principle the jury are to ascertain 
the value of the powder or other property actually destroyed. 

'*That the plaintiff is also, in addition, entitled to recover 
such damages as the jury, may be of opinion from the evi- 
dence is a fair compensation to him for the disorder and 
interruption of his business, occasioned by the destruction of 
his property. 

"That in addition to the damages referred to in the pre- 
ceding instructions, the jury may give such other and further 
damages for the plaintiff as under all the circumstances 
appearing in evidence they may be of opinion is right and 
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proper, provided they think any damage, in addition to the 
actual damage, right and proper upon the whole evidence; 
which the court gave as prayed. And the defendant, by his 
counsel, objected to the granting of the said instructions, 
each and everv of them. 

"If the jury believe from the evidence that the defendant, 
acting in concert with a body of armed men, came to the 
house of the plaintiff, in his absence, while he was in custody, 
and without his consent and against his will, obtained 
entrance thereto by threatening to break down the door; 
tliat the party with whom the defendant was acting, in his 
presence and with his consent, threatened to bum the house 
in a short time, in consequence of which entry and threat 
the goods of the plaintiff were removed with the consent of 
the defendant and his confederates, by certain persons having 
no authority from plaintiff to remove his goods from his said 
house, then the plaintiff is entitled to recover any damages 
stated in the declaration which he may have sustained by 
reason of such removal, notwithstanding the acts of the 
legislature of Maryland, read in evidence, and the military 
orders and proceedings given in evidence. And notwith- 
standing there may have been rioting and disturbances at 
plaintiff's said house previous to said alleged tresspasses." 

This was given with the following qualification: 

"Unless the jury should find from the evidence that there 
was insurrection and disturbances as stated by the justices; 
that the plaintiff participated in the said insurrection and 
disturbances, or that the said rioting and disturbances at his 
house were by his permission, and that the injur)^ done to 
said property was necessary for the purpose of effecting the 
suppression of said insurrection." 

After offering certain evidence, the defendant, by his 
counsel, prayed the court to instruct the jury that if the jur\- 
shall find from the said evidence that an insurrection actuallv 
existed on the line of the canal in Alleghany county, at the 
time of the alleged trespasses; that said insurrection was 
attended with such violence as to endanger the lives and 
property of the peaceable inhabitants of the vicinity; and 
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if they shall believe that the military authorities were called 
out and acted in the manner exhibited in said evidence; 
and if the jury shall further believe that the militia so called 
out and so acting did nothing more, and inflicted no other 
or further injury to property than such as they then reason- 
ably thought was necessary to quell said insurrection, then 
the jury may find for the defendant. 

If from the evidence the jury shall find that the property 
stated in the declaration was destroyed by being removed 
ffom the shanty of the plaintiff by the friends of the said 
plaintiff, in order to preserve it from injury, and the appre- 
hension that the said shanty was about to be immediately 
destroyed by a detachment of military, and the said shanty 
was not in fact destroyed ; that^ the said military had been 
called out in the manner stated in the evidence, and were 
under the command of said Barnes, also mentioned in said 
evidence, then the said plaintiff is not entitled to recover in 
this action, although the jury shall further find that said 
defendant, being present with said military detachment, 
advised and counselled the destruction of the said shantv: 
which instructions the court. Judge Thurston absent, refused 
to give. And the defendant, by his counsel, excepted to the 
said refusals of the court severally. 

The following instructions asked for on the part of the 
defendant were given by the court : 

That in this action the plaintiff cannot recover for any 
damages done to real property, and consequently cannot 
recover for any injury done to the shanty. 

That before he can recover for any injury done to personal 
property he must show by evidence what property was in 
fact injured; and that defendant, either in person or by his 
counsel and advice, participated in such trespasses. 

The jury brought in a verdict for the defendant. 
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Henry Fletcher 

vs. 

The United States. 

At Law. Decided June 4, 1844. 

In Error to the Criminal Court, 

A prior conviction and no/U quent nrosecution on a new 

prosequi upon a sufficient in- indictment sufficient under 

dictment at common law, the statute, for the same of- 

though insufficient under the fence, 
statute, is a bar to a subse- 

The prisoner was indicted for an assault and battery by 
shooting a pistol with intent to kill Elizabeth Fletcher, and 
was convicted. 

• Walter Lenox and Ja'mes M. Carlisle for the prisoner. 

Philip R. Fendall for the United States. 

On the trial of this cause the prisoner offered the record 
of a former trial and verdict of guilty and of an entry of a 
nolle prosequi in the case in the rendition of said verdict. 
No judgment having at any time been pronounced by the 
court on said verdict, as appears by the record of said trial 
and verdict of guilty and nolle prosequi, made a part hereof. 

The prisoner proved by Elizabeth Fletcher, a competent 
witness in the cause, that the prisoner was the same person 
tried and found guilty by the jury in the case, of which the 
said record is made part, and that the said prisoner is a free 
negro, and that the facts of this case, and of the case of 
trial and verdict of guilty offered in evidence are the same, 
and so admitted by the district attorney, and the witness is 
the same. Whereupon, the prisoner, by his counsel, having 
pleaded ^'autrefois convict/* asked the court to instruct the 
jury that the prisonei* under his said plea and the said record 
is entitled to an acquittal ; which instruction the court re- 
fused to give. To which refusal the prisoner excepted. 

The former indictment is as follows: 

"The jurors of the United States for the county aforesaid, 
upon their oaths' present, that Henry Fletcher, late of the 
county aforesaid, free negro, on December 19, 1842, with 
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force and arms, at the county aforesaid, in and upon one 
Elizabeth Fletcher, in the peace of God and the said United 
States then and there being, unlawfully did make an assault 
by shooting and discharging at the said Elizabeth Fletcher a 
pistol loaded and charged with gunpowder and thirty-one 
leaden shot, and her the said Elizabeth Fletcher then and 
there did beat and wound and illtreat, with intent her the 
said Elizabeth Fletcher then and there to kill, and other 
wrongs and injuries to the said Elizabeth Fletcher then and 
there did to the great damage of the said Elizabeth Fletcher, 
and against the peace and government of the United^ 
States. 

"2d count. And, the jurors aforesaid to further present, 
that the said Henry Fletcher, late of the county aforesaid, 
free negro, on the 19th day of December, 1842, with force 
and arms, at the county aforesaid, in and upon the said 
Elizabeth Fletcher, in the peace of God and the said United 
States then and there being, unlawfully did make an assault, 
and her the said Elizabeth Fletcher then and there did 
beat, wound and illtreat, with intent her, the said Eliza- 
beth Fletcher, then and there to kill, and other wrongs 
and injuries to the said Elizabeth Fletcher then and there 
did, to the great damage of the said Elizabeth Fletcher, 
and against the peace and government of the United 
States." 

On which indictment the jury brought in a verdict of 
guilty. 

The words "contra formam statut** being accidentally omit- 
ted in the indictment, the prisoner's counsel affirmed him ready 
to receive the judgment at common law (fine and imprison- 
ment), but objected to his being sentenced to the penitentiary 
under the statute. This objection was admitted; and the 
district attorney entered a nolle prosequi. 

The cause coming on be heard on the transcript of the 
record of the Criminal Court and on the bill of exceptions 
therein set forth, and the questions of law thereon arising 
having been argued by counsel, and considered by the court, 
it was decided that the Criminal Court erred in refusing to 
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give the instructions prayed., for, as appears by the bill of 
exceptions, the prior conviction and nolle prosequi are a good 
and sufficient bar to this prosecution, the former convicition 

being upon a sufficient indictment at common law, though 

« 

insufficient under the statute; and the cause was remanded, 
with directions to arrest the judgment thereon, and dis- 
charge the prisoner. 
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William S. Waight 

vs. 

The United States. 

At Law. Decided June 4, 1844. 

In Error to the Criminal Court. 

Where a prisoner is indicted false representations; but it 

for obtaining money under is competent to show that he 

false pretenses, it is not com- had made previous false rep- 

petent to allow evidence to resentations to others for the 

go to the jury that the prison- purpose of obtaining money 

er had previously obtained from them. 
money by means of other 

James Hoban for defendant. 

Philip R. Fendall for United States. 

The prisoner was indicted in the Criminal Court for the 
county of Washington, District of Columbia, for obtaining 
money under false pretenses, and found guilty. 

The points raised, and decided by the circuit court, will be 
found in the following bill of exceptions : 

Upon the trial of this cause the United States offered in 
evidence, by the testimony of Mr. Hawley, a competent wit- 
ness, that the prisoner borrowed ten dollars from him about 
seven years ago, upon statement of the prisoner that he had 
shipped large quantities of cotton to the north; that he was 
the son of the collector of the port of St. Johns, Nova Scotia ; 
that he was very intimate with a number of clergymen, and 
s|X)ke familiariy of them- and concerning them; and that he 
knew several bishops^ among them the Bishops of Nova 
Scotia, of Massachusetts, and of South Carolina, with all of 
whom Doctor Hawley was acquainted; on the strength of 
which asserted acquaintance of the prisoner, the witness. 
Doctor Hawley, lent the nwney; that the money never was 
repaid him; that he does not know whether these statements 
were true or false. 

And further evidenced by J. M. Cutts, a competent wit- 
ness, that the prisoner called on him to borrow money some 
two years ago, and said that he had certain papers and deeds 
of Mr. Madison^ which he had lost, and that he was out of 
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money; that he does not know whether those statements 
were true or false; that he called himself Scott; that wit- 
ness gave him no money. To the admissibility of this evi- 
dence, the^prisoner, by his counsel, objected, but the Criminal 
Court overruled the objection and admitted the evidence; 
to which admittance the prisoner excepted. 

This cause being argued by counsel, the court gave the 
following opinion: 

That the Criminal Court did not err in allowing evidence 
to go to the jury that the prisoner had represented himself 
to the Rev. Dr. Hawley, a witness in the cause, as a son of 
the collector of the port of St. Johns, Nova Scotia, or that 
the prisoner had represented himself to James. M. Cutts, 
another witness in the cause, as being named Scott. 

But the Criminal Court erred in allowing evidence to go to 
the jury that the prisoner had obtained money from the said 
Dr. Hawley by means of the representations set out in the 
bill of exceptions. 

The ji:dgement of the Criminal Court was reversed, and the 
cause remanded with directions to award a venire facias de 
novo. 



Ei Parte Dexter. 191 



Ex Parte John W. Dexter. 

At Law. J)ecided June 28, 1844. 

IVrit of Habeas Corpus. 

1. The act of Congress of June prive creditors of the means 
17, 1844, is supplemental to to recover judgment and to 
the act of August 1, 1842, obtain satisfaction out of the 
and does not prohibit the property of their debtors, 
arrest, but authorizes it, for They meant to prohibit im- 
the purpose of compelling the prisonment for debt, 
appearance of the defendant 3. The only process a justice 
in person, or by attorney, on of the peace is authorized to 
the return day of the writ. issue is a capias, the service 

2. Congress, by the act of June of which is an arrest. 
17, 1844, did not intend to de- 

The writ was directed to John Waters, a constable. 

The return is that he holds him by virtue of two warrants 
of arrest issued by John D.« Clark, a justice of the peace; 
one in favor of John Hands, Jr., for a small debt, and the 
other in favor of the corporation of Washington, for ten 
dollars, a penalty of a by-law. These warrants command 
the constable "to take into custody the body of the said John 
W. Dexter, and him safe keep, so that he have him before 
the said justice on the 28th day of June, 1844, to answer, 
&c." The warrants were issued on the 27th day of June, and 
the officer returns that he holds the prisoner in custody for 
the purpose of taking him before the justice of the peace 
under the said warrants. 

Mr. Carlisle, for the prisoner, moved his discharge under 
the act of Congress of June 17, 1844, contending that an 
arrest is an imprisonment, and that a person arrested for 
debt is a person imprisoned for debt which is expressly pro- 
hibited by the act. 

Mr. Bradley contended that the new act is expressly sup- 
plementary to the act of August i. 1842, and must be con- 
sidered as in pari materia. The act of 1844 says no person 
shall be held to bail or imprisoned in any civil action. The 
words, "held to bail" apply to mesne process; the word "im- 
prisoned*' applies to final process. 
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Chief Judge Cranch delivered the opinion of the court. 

The act of Congress June 17, 1844, being "supplemental," 
must be considered as intended to remedy some defect in or 
to extend the provisions of the act to which it is a supple- 
ment. The former act of August i, 1842, only regulated 
arrest on mesne process, and was not applicable to small debts 
within the jurisdiction of a justice of the peace. It did 
not forbid imprisonment after judgment in any case. 

The suplementary act of June 17, 1844, enacts: "That 
no person shall hereafter be held to bail or imprisoned in 
any civil action in the District of Columbia where the debt 
or claim, exclusive of interest and costs, is less than fifty 
dollars." 

It was not usual for the officer to require bail upon a 
justice's warrant for debt; but it was at his option to re- 
quire it or not; and if required, and it was not given, the 
officer might keep the defendant in custody in the common 
jail until the return of the writ, which might be any day 
named in the warrant, not exceeding forty days. But the 
new act provides that the defendant shall not be held to bail, 
and does not make any provision for the appearance of the 
defendant before the justice, to answer to the complaint. 
The new act does not prohibit the arrest, indeed it admits 
the power of arrest, when it forbids the holding of the de- 
fendant to bail, for there can be no holding to bail without 
an arrest; and if the arrest is to be considered as an im- 
prisonment within the meaning of the act, the provision 
that the defendant should not be held to bail is useless, be- 
cause, if the arrest is forbidden under the term imprison- 
ment no bail can be required. 

If then the arrest be not the imprisonment contemplated 
by the act, how long may that arrest be continued until it 
amounts to the imprisonment prohibited? Does it continue 
until the object of the arrest is accomplished, viz., an actual 
appearance of the defendant in person, or by attorney, or an 
authority to enter an appearance for him on the return day of 
the writ? I think it does. This is the provision of the act to 
which this is a supplement, and it is probable that the leg^s- 
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laturc considered the authority to arrest to obtain an ap- 
pearance which aiready existed, and which they did not 
forbid, was sufficient to accomplish the purpose. 

It cannot be presumed that the legislature intended to 
deprive creditors of all means to recover judgment for their 
small debts, and to obtain satisfaction out of the property 
of their debtors. They only meant to prohibit imprisoa- 
ment for debt. They did not intend to prevent judgment; 
yet such would be the consequence of prohibiting the arrest, 
because the only process which a justice of the peace is 
authorized to issue is a capias, and the only service of a 
capias is an arrest. 

The return of the officer to the writ of habeas corpus is 
that he has taken the prisoner by virtue of a warrant from 
a justice of the peace, and now holds him in custody for 
the purpose of taking him on the same day before the 
justice of the peace as he is by the warrant commanded. 
This I think he had a right to do: and the prisoner must 
be remanded. 
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Edward Mattingly 



vs. 



The United States. 

At Law. Decided May 4, 1844. 

In Error to the Criminal Court. 



1. It is illegal for a justice of 
the peace knowingly to de- 
mand by color of his office 
payment of any fees other 
than those established by law. 

2. It is an indictable offense 
for a justice of the peace to 
demand in any case civil or 
criminal the payment of any 
other fees than those estab- 



lished by law. 

3. The jury ought to follow the 
opinion of the court and 
should be ^oiided in matters 
of law by the instructions of 
the court, as prayed by the 
parties in the cause. 

4. The jury have a ricrht to find 
a general verdict, and thus 
deckle the law and the facts. 



The plaintiff in error was indicted for taking illegal 
fees as a justice of the peace. 

W. L. Brent for the plaintiff. 

Philip R. Fendall for the United States. 

Archibald NichoUs entered a complaint before Mat- 
tingly, a justice of the peace, stating that he had been 
robbed of his pocket-book containing fifty dollars, and 
that he suspected a man named Fisher of having com- 
mitted the robbery. The justice issued a warrant 
against Fisher directed to John Cryer, a constable. 
Fisher was arrested and taken before the justice, and 
after a preliminary examination was taken in charge 
by the constable during the night. At the • trial the 
next day the prosecuting witness, Nicholls, stated that 
the pocket-book was found on another person. The 
prisoner was thereupon discharged and a nolle pros. 
entered by the justice. 

The justice demanded of the complainant the sum of 
$342 which he alleges was due him and the constable 
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and the witnesses in the case. Nicholls at first refused 
to pay it, but finally did, taking a receipt for the same. 
The grand jury brought in an indictment against the 
justice of the peace. The case came on for trial before 
Judge Dunlop of the Criminal Court. The defendant 
plead not guilty. The jury returned a verdict of guilty. 
The defendant prayed for a writ of error on the follow- 
ing bill of exceptions: 

During the trial the defendant offered to read in 
evidence the record and proceedings in the case of The 
United States vs, Robert Clarke, a justice of the peace 
for Washington County, District of Columbia, for ex- 
tortion in receiving fees in a criminal case from the 
prosecutor to show the usage and practice of the justices 
of the peace in Washington County, District of Colum- 
bia, in receiving fees in such cases; to the reading of 
which the United States through their attorney objected, 
and the court refused to permit the same to be read; to 
which refusal the defendant excepted. 

During the trial and after the evidence had closed 
the defendant through his attorney moved the court to 
give the following instructions to the jury: 

1st. That should the jury be satisfied from the evi- 
dence that the defendant took the fees under a belief 
that he had a right to take them, although he had no 
legal right so to do, but thought that he had, he is not 
guilty as charged in the indictment. 

2d. That notwithstanding the defendant may have il- 
legally charged and received the fees named in the in- 
dictment, unless they were willfully and corruptly 
demanded and received, he is not guilty as charged in 
the indictment. 

3d. That notwithstanding the defendant may have 
illegally charged and received the fees named in the 
indictment, if Nicholls voluntarily paid them, without 
a threatening or some act of violence of the defendant 
more than that of a request or demand so to do, the 
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defendant is not guilty as charged in the indictment. 
4th. That should the jury be satisfied from the evi- 
dence that NichoUs from whom the fees were demanded 
and who paid the same to the defendant, w^s not a party 
to the suit, but it was a case between the United States 
and one Fisher, then the defendant, having no legal 
right to demand the fees of said Nicholls, he being no 
party to the proceedings, is not guilty in such case 
of extortion. 

5th. That notwithstanding the jury be satisfied from 
the evidence that the defendant acted illegally in de- 
manding and receiving the fees stated in the indict- 
ment, yet if they be satisfied that his heart and inten- 
tion were pure, he is not guilty as charged in the 
indictment. 

6th. That should the jury be satisfied from the evi- 
dence aforesaid that the defendant took the fees named in 
the indictment under his judgment that he was entitled 
to the same and that his intenion was not to do an il- 
legal or extorsive act by so doing, he is not guilty as 
charged in the indictment. 

7th. That should the jury be satisfied from the evi- 
dence that it was usual for the justices of the peace in the 
District of Columbia to receive payment from others 
than the parties to a proceeding in a criminal case, that 
in criminal cases it is evidence from which the jury may 
infer that the defendant did not take the said fees with 
an evil or improper intention, and, if so, he is not guilty 
as charged in the indictment. 

8th. That notwithstandng the defendant may have 
illegally charged and received the fees named in the 
indictment, unless they were demanded and received 
with intention to commit an illegal act and to do 
a wrong, he is not guilty as charged in the indictment. 

9th. That should the jury be satisfied from the evi- 
dence that the defendant told Nicholls that he had to pay 
the fees and that after he had so told him Nicholls went 
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out of doors and after consulting with others came in 
• and offered to pay them, if the defendant would give a 
receipt for them, and that the defendant did give the 
receipt and asked and received the same, then he is not 
guilty as charged in the indictment. 

loth. That should the jury be satisfied from the evi- 
dence that the defendant received from the said Nicholls 
only such fees as are charged in civil cases for similar 
services and that the money paid him was for his own 
fees, the fees of the constable, and a witness, and that 
the defendant paid over to the constable his part of said 
fees and to the witness what he was entitled to, then it 
is evidence from which the jury may infer that the de- 
fendant had no wrong or evil intention in receiving 
said fees. 

nth. That should the jury be satisfied from the evi- 
dence that the defendant did not knowingly demand 
and receive the fees named in the indictment as illegal 
fees and such as he was not entitled to receive for him- 
!self and the constable and witness, he is not guilty as 
charged in the indictment. 

Which instructions the court refused to give; to 
which refusal the defendant through his counsel ex- 
cepted. 

The defendant also asked the court through his at- 
torney to give the following instructions: 

That notwithstanding the defendant may have il- 
legally charged and received the fees named in the 
indictment, if Nicholls voluntarily paid them the de- 
fendant is not guilty as charged in the indictment. 
The court gave this instruction with the qualification: 
"But if the jury should be satisfied from the evidence 
aforesaid that the traverser demanded and received said 
fee by color of his office from said Nicholls, the said 
Nicholls protesting that said fees were illegal, the jury 
may infer that said Nicholls did not voluntarily pay 
said fees." 
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The judge gave the following charge to the jury: 

In rendering a verdict you have a right to determine 
both the law and the fact, but that in matters of law 
you ought to follow the opinion of the court and should 
be guided in matters of law by the instructions of the 
court given and prayed for by the parties to the cause. 
It is illegal for the magistrate knowingly to demand 
and receive by color of his office fees from a citizen in a 
criminal case who is not a party to the same, and should 
you be satisfied from, the evidence that the traverser 
demanded and received the said fees, as stated in the 
bills of exceptions, from the prosecutor Nicholls un- 
lawfully, willfully, extorsively, and by color of his office, 
you may find him guilty as charged. , No magistrate 
in any case civil or criminal can rightfully demand and 
cause the payment of any fees other than those estab- 
lished by law. The traverser in the present case had 
by his docket entries appearing to treat the prosecutor 
Nicholls as a party to the cas^e and had adjudged said 
Nicholls to pay said fees, he had no legal right- to order 
him to pay said fees. It would be hard, indeed, if a 
person coming forward as a witness for the United 
States, as the prosecuting witness had done, himself a 
sufferer by the theft, should be made to pay fees to the 
magistrate who had conducted the investigation. If 
fees or compensation of any kind was chargeable, it 
ought to be to the United States and not to the com- 
plainant. 

The defendant through his counsel excepted to the 
charge of the judge to the jury. 

The bill of exceptions was signed by the judge of the 
Criminal Court. 

A writ of error was granted. 

The case being argued by the several counsel and on 
due consideration by the Circuit Court, the judgment of 
the Criminal Court was affirmed, and that the defendant 
pay a fine of fifty dollars and costs. 
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Henry Fletcher 
vs. 

4 

The United States. 

At Law. Decided June 4, 1844. 

In Error from the Criminal Court. 

Indictment for assault with intent to kill. 

That a prior conviction and a second prosecution for the 
no//e prosequi therein were same offense, 

a good and sufficient bar to a 

Walter Lenox for the prisoner. 

Philip R. Fendall for the United States. 

The jury rendered a verdict of guilty as indicted, 
and the prisoner was sentenced by the court to im- 
prisonment and labor. 

The prisoner pleaded autrefois convict. 

(The prisoner through his counsel submitted the record 
of a formei' trial and verdict of guilty and of an entry 
of a nolle prosequi in the case on the rendition of said 
verdict, no judgment having at any time been pro- 
nounced by the court on said verdict. The priscMier 
having pleaded autrefois convict and asked the court 
to instruct the jury that the prisoner under the said 
plea and the said record is entitled to an acquittal, 
which instructions the court refused to give. 

The prisoner thereupon excepted and prayed the court 
to sign and seal his bill of exceptions. 

On argument by counsel on the questions of law and 
being duly considered by the court, it is thereu|>on con- 
sidered by the court that the said Criminal Court erred 
in refusing to give the instructions prayed by the tra- 
verser, as appears by the bill of exceptions, and the 
court being of .opinion that the prior conviction and 
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nolle prosequi therein referred to were a good and suf- 
ficient bar to the prosecution, do order and adjudge 
that the cause be remanded, with directions to arrest 
the judgment thereon and that the prisoner be dis- 
charged. 



WiLLiA>M S. Wright 

vs. 

The United States. 

At Law. Decided June 4, 1844. 

In Error from the Criminal Court, 

Indicted for obtaining money under false pretenses. 

It is not error in the court to sons for the purpose of ob- 

allow evidence to go to the tainins: money; but it is error 

jury in a trial for obtaining to allow evidence to go to the 

money under false pretences jury that the prisoner had ob- 

that the prisoner made false tained money by means of 

representations to other per- said representations. 

Ja>mes Hoban for the prisoner. 

Philip R. Fendall for the United States. 

The prisoner was convicted and sentenced to suffer 
imprisonment and labor in the penitentiarj^ of the Dis- 
trict of Columbia for the period of two years. 

Exceptions were made to the admissibility of the 
following evidence: 

The testimony of Mr. Hawley : That the prisoner bor- 
rowed ten dollars from him about seven years ago upon 
statements of the prisoner; that he had shipped large 
quantities of cotton to the North; that he was a son of 
the collector of the Port of St. Johns, Nova Scotia; 
that he was very intimate with a number of clergymen 
and spoke familiarly of them, and concerning them, 
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^ and that he knew several Bishops among them — ^thc 
Bishops of Nova Scotia, of Massachusetts, and of South 
Carolina — ^with all of whom Mr. Hawley, the witness, 
was acquainted; on the strength of which asserted ac- 
quaintance of the prisoner the witr\ess lent the money; 
that the money never was repaid him; that he does not 
know whether these statements were true or false. 

And further testimony of J. M. Cutts: That the pris- 
oner called on him to borrow money some two years 
ago and said that he had certain papers and deeds of 
Mr. Madison which he had lost, and that he was out of 
money; that he -does not know whether those state- 
ments were true or false; that he called himself Scott; 
that witness gave him no money. 

After argument by counsel and on consideration by 
the court, the following opinion was rendered: 

That the Criminal Court did not err in allowing evi- 
dence to go to the jury that the prisoner had repre- 
sented himself to Mr. Hawley, a witness in this cause, 
as a son of the collector of the Port of St. Johns, in 
Nova Scotia, or that the prisoner represented himself 
to J. M. Cutts, another witness in the cause, as being 
named Scott; that the said Criminal Court erred in al- 
lowing evidence to go to the jury that the prisoner had 
obtained money from the said Mr. Hawley by means of 
the representations set out in the bill of exceptions, and 
• it is ordered and adjudged by this court that the judg- 
ment of the .said Criminal Court in this cause be re- 
versed and that this cause be remanded, with directions 
to award a venire facias de novo. 
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The President, &c., of the New England Bank 

vs. 

The President, &c., of the Bank of the Metropolis. 

At Law. Decided September 14, 1844. 

Mandate front Supreme Court, U, S, 



1. Where banks acted as collect- 
ing agents for other banks 
and in that capacity and in 
their settlements they mut- 
ually treated the notes and 
other paper sent as the 
property of the bank from 
which they received them 
and without notice that 
they were not the property of 
said bank, the bank is entitled 
to retain the proceeds of said 
notes and to retain the 
notes not collected and in 
their possession until a settle- 
ment of the account between 
them or tender is made of the 



balance found due. 
2. Where notes and other paper 
were deposited with a bank 
for collection, and that bank 
transmitted them to another 
bank for the same purpose 
after being endorsed by it in 
the usual manner, the owner 
of said paper is entitled to 
recover the amount collected 
by said bank, even if the said 
bank had in its dealings with 
the endorsing bank treated 
said paper as the property of 
said bank in the settlement of 
their balances. 



This action was brought by the plaintiffs in 1841, on 
a balance of $2,900 for the amount of the proceeds of 
notes and bills sent to the defendants by the Common- 
wealth Bank of Boston, Massachusetts, for collection, 
the plaintiffs claiming the notes and bills as their prop- 
erty and subject to their order and control. 

The jury under the instructions of the court 
brought in a verdict for the plaintiffs for the whole 
amount of the proceeds of the notes and bills. At the 
trial a bill of exceptions was taken by the defendants 
and a writ of error was carried to the Supreme Court 
where the judgment was reversed and the cause re- 
manded with direction to award a new trial. 

On the receipt of the niandate of the Supreme 
Court, a new trial was had on the original declaration 
and on the same issue. 

Joseph H. Bradley for the plaintiffs. 

Cox & CoxE for the defendants. 
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The following prayer was asked for by the counsel 
for the defendant and the court gave the instruction 
as prayed, Judge Thurston absent. 

That if from the evidence they shall find that the 
course of dealing between the said Commonwealth Bank 
and the Bank of the Metropolis as stated in said evi- 
dence actually existed and had continued for several 
years prior to January. 1838 ; that their dealings had been 
mutual and extensive; that accounts current existed 
between them in which they were respectively credited 
with the proceeds of all notes, bills, drafts, &c., trans- 
mitted to the other for collection, when the same were 
received, and charged with all the expenses attending 
the same, as postage, cost of protest, &c., that from 
time to time such accounts were regularly transmitted 
from each to the other which accounts were mutually 
acquiesced in without objection, that the balances on 
the accounts current fluctuated from time to time ac- 
cording to the amount of money, bills, notes, &c., re- 
mitted; that upon the credit of such negotiable paper 
thus transmitted or expected to be sent, or upon the 
credit of such mutual dealings, each party was in the 
practice of drawing and accepting drafts and orders 
on or by the other; that said Banks uniformly re- 
ceived the notes, bills, drafts, &c., transmitted by the 
other for collection and always regarded and treated 
them as the property of the other; that the notes, 
drafts and bills enumerated in the letter from C. 
Hood to G. Thomas, of the 13th January, 1838, were 
also received, regarded and treated; that the defend- 
ants had no notice or knowledge until the receipt 
of said letter, that said Comnionwealth Bank 
was not the absoltjte and only owner of the same 
or that plaintiflFs had any interest in or claim to the 
same; that said Commonwealth Bank became insol- 
vent some days prior to said 13th January, 1838. at 
which time the Bank of Metropolis, had in its 
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possession and so held and received in the course of 
said mutual business, the notes, bills^ &c., mentioned 
in said letter; that in the course of said mutual busi- 
ness it was the practice and usage of each of said 
Banks to draw upon the other as its exigencies or 
convenience required even beyond the amount of the 
balances then due to it, on general account, which 
drafts it was also their usage and practice to accept 
and pay on the credit of anticipated remittances of 
n^otiable paper, or funds^ or on the credit of such 
mutual dealings and course of business and it was 
also the practice and usage of both said Banks to suffer 
and permit ascertained balances to lie undrawn for on 
the same credit, that at the time the said Common- 
wealth Bank became insolvent and when said letter 
of January 13, 1838, was written and received, there was 
a balance of $2,900, or other sum due on said general 
account from said Commonwealth Bank to the Bank of 
the Metropolis, then the defendants were entitled to hold 
and retain the said notes, drafts, bills, &c., so in their 
possession, and the proceeds of the same when received 
until the payment or tender of such balance, and the 
plaintiffs are not entitled to recover in this action un- 
til they show to the satisfaction of the jury that be- 
fore action brought such balance was paid or tendered 
to said defendants. 

Which was given by the court. Judge Thurston 
absent. 

And thereupon, and after the court have given the 
said instructions to the jury on the prayer of said 
defendants the plaintiffs by their counsel prayed the 
court to instruct the jury. 

That if from the evidence the jury shall find, that 
the notes mentioned in the said letter, dated the 13th 
day of January, 1838, from C. Hood, Cashier of the 
Commonwealth Bank, to G. Thomas, Cashier of the 
Bank of the Metropolis, were received by the said 
Commonwealth Bank, from the said plaintiffs, and 
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were at the time of such receipt the property of 
the plaintiffs. 

That they were deposited by the plaintiffs with the 
said Commonwealth Bank, to be transmitted by it only 
for collection. 

That the said Commonwealth Bank, received the said 
notes only as the agent of the plaintiffs, and without 
giving any consideration for them or receiving any com- 
pensation as such agent to transmit them for collection, 
and never had any right, title or interest in or claim or 
lien upon the said notes, except as agent as aforesaid. 

That the said Commonwealth Bank, as agent as 
aforesaid and not otherwise did in fact transmit the 
said notes to said defendants for collection only. 

That the said notes were endorsed by the cashier 
of the plaintiffs as cashier, and by the cashier of said 
Commonwealth Bank, as cashier in the mode and form 
commonly used by banks in the United States, in the 
transmission of negotiable paper deposited with and 
transmitted through such banks for collection. 

That the usage to deposit in one bank, such paper 
so endorsed to be transmitted, and for such deposit 
bank to endorse such paper in the manner aforesaid 
and to transmit the same so endorsed to another bank 
is a common usage throughout the United States, and 
that the custom so to endorse such negotiable paper 
is universal. 

That the Bank of the Metropolis, and the said 
Comimonwealth Bank, were extensively engaged as the 
agents of other banks and with each other in the trans- 
mission for collection and in the collection of negotia- 
ble paper, belonging to third parties, in the year 1836 
and 1837, in various and distant parts of the United 
States, and that the common form of endorsement 
used in the transmission of such negotiable paper by 
the said Commonwealth Bank and the Bank of the 
Metropolis was such as was used by the said Common- 
wealth Bank in the endorsement and transmission of 
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said notes for the proceeds of which this suit is brought, 
and that neither of the said banks under the said usage 
and custom held the other liable upon such endorse- 
nKnt 

That the said notes last mentioned were transmitted 
to the said Bank of the Metropolis in letters notify- 
ing the defendants that they were transmitted for col- 
lection, in the form commonly used by said banks in 
transmitting negotiable paper for collection and with 
no other intention as to who was the real owner of 
such negotiable paper. Then it is competent for the 
jury to infer from the facts aforesaid, that the defend- 
ants had notice that the said paper was transmitted 
by the said Commonwealth Bank as agent and not as 
owner thereof, and if the jury so find, then the plain- 
tiffs are entitled to recover, notwithstanding the jury 
shall find that the said Conunonwealth Bank and the 
Bank of the Metropolis treated each other as the true 
owners of the paper so remitted, and notwithstanding 
they shall further find that balances were from time 
to time suffered to remain in the hands of each other 
to be met by the proceeds of negotiable paper depos- 
ited or expected to be transmitted in the usual course 
of dealing between them, and notwithstanding the 
course of dealing stated in the instruction heretofore 
given at the instance of the defendants. 

To the giving of which instruction as prayed, the 
counsel for the defendants objected, but the court over- 
ruled such objection and instructed the jury as re- 
quested, to which the defendants, by their counsel, ex- 
cepted. Judge Thurston absent. 

Verdict for the plaintiff. 

The defendants by their counsel moved for a new 
trial. 

Because the verdict was against law, against the 
evidence and against the instructions of the court. 
Motion overruled and judgment on the verdict for 
$2,900. 



REPORTS OF CASES 



DECIDED IN THE 



Circuit Court of the District of Columbia 

FOR THE 

COUNTY OF WASHINGTON, 

NOVEMBER TERM, 1844. 

William Cranch, Chief Judge; J. Buckjner Thurston and 
James S. Morsell, Associate Judges. 



The United States 

vs. 

John F. Lee. 

At Law. Decided Dece^iber 21, 1844. 

On a Case Stated, 



An officer of the regular army of 
the United States, was order- 
ed during the Florida War, to 
command a company of In- 
dains and was commisioned as 
Captain of Volunteers for 
%<rhich he received pay as such 
Captain. On his return to his 
regiment, he received full pay 
for the time he was absent in 
command of the Indians. He 
refunded all but the difference 



between his pay as a regular 
army officer and the pay he re- 
ceived as an officer of volun- 
teers. The United States 
claimed that he was only en- 
titled to this pay as a Volun- 
teer officer. Held that he was 
not barred from claiming the 
pay proper annexed by law to 
his commission in the regular 
army. 



P. R. Fendall for the United States. 
J. M. Carlisle for the defendant. 

This suit is docketed by consent, to try the right of 
the defendant to certain pay claimed by him- as here- 
inafter set forth. ^ 

The said claim of army pay is agreed to depend 
upon the following facts, to-wit. 

1st. On and prior to the ist day of December, 1836, 
the defendant was a 2d Lieut in the ist Regiment 
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of Artillery in the Army of the United States and was 
serving with his said regiment in Florida in the In- 
dian War. 

2d. On the 22d day of February, 1837. he received a 
commission of ist Lieut, of said regiment, making him 
such 1st Lieut, by relation from the 17th day of 
Deccmlber, 1836, prout the said commission exhibited. 

3d. On the 23d day of August, 1842, he received the 
brevet exhibited, conferring on him as such ist Lieut, 
the brevet rank of Captain to take rank as such from 
the 27th day of January 1837, for gallantry and good 
conduct in the War against the Florida Indians. 

4th. He has received no pay as an officer of the 
army from December i, 1836, to September 17, 1837, 
nor any pay, whatever, for that period out of the army 
appropriations, or out of any fund applicable to pay 
of the army. 

5th. On the said ist day of December, 1836, he was 
permitted by the Commanding General in the field to 
leave his company and to join a regiment of Creek 
Indians under the circumstances and in the manner 
stated by the said Commanding General and of the 
Adjutant General of the Army. That such absence 
from his company was of the nature and under the 
circumstances set forth in such statement and continued 
the same from said ist day of December, 1836, to said 
17th day of September, 1837, at which latter date he 
was recalled to his regiment and served therein as ist 
Lieut., he having been in the meantime promoted as 

aforesaid to be such ist Lieut. 

* 

6th. That he was paid from said ist of December, 
1836, to the 17th day of September, 1837, with the 
Indians, and Volunteers according to the rank which 
he temporarily exercised there as a Volunteer Cap- 
tain of Creek Indians, which special pay was allowed 
to him by the executive and which said special appro- 
priation was not applicable to the pay of the army 
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proper, and that he also for the same period drew in 
the regular way his army pay, but he refunded the 
same, holding the sum of $55.37 upon the account 
filed to try in this action his right to said army pay, 
the same having been disallowed by the accounting 
officers of the Treasury. 

7th. And it is agreed that during the said period, 
from 1st December, 1836, to 17th September, 1837, he 
was not under suspension or other legal disability, but 
continued on the rolls of the regular army, and held 
the said commissions hereinbefore referred to re- 
spectively and none other, but rendered no actual 
service under such commissions, and that he is enti- 
tled to the pay annexed by law thereto respectively 
unless the court shall be of (pinion that by reason of 
his absence from his regiment under the circumstances 
stated, and his having earned and received the special 
pay aforesaid by the said voluntary duty, he is legally 
barred from claiming the pay proper, annexed by law 
to his said commissions respectively in the Army of 
the United States. 

It is agreed that judgment be entered for the United 
States for the sum of $55.37. if the Court shall be of 
the opinion that the defendant is not legally entitled 
to the army pay claimed by him, otherwise, judg- 
ment for the defendant. 

Judgment for defendant on case stated. 



Wright v. United States. ^ii 



WiLUAM S. Wright 

vs. 

The United States. 

At Law. Decided January, 1845. 

Error to the Criminal Court. 

In an indictment under the Act aver ''that by reason of which 

of Congress of March 2d, 1831, false pretence the prisoner 

for obtaining goods, &c., by did then and there unlawfully 

false pretences it is error to obtain, &c/' 

James Hoban for the prisoner. 

P. R. Fendall for the United States. 

The court on petition of the plaintiff issued two 
writs of error. 

The defendant in the Criminal Court was found 
guilty of obtaining money under false pretences on 
two indictments each for separate and distinct acts. 

One of them that Wm. S. Wright, &c., unlawfully did 
falsely pretend to one, John P. VanNess that he the 
said Wm. S. Wright was a brother of one Silas Wright 
Jr., a senator of the United States, &c., by reason of 
which said false pretence the said Wm. S. Wright did 
then and there unlawfully obtain from the said John 
P. VanNess two bank notes each for the payment of 
money to the amount of ten dollars. The other that 
Wm. S. Wright, &c., unlawfully did falsely pretend to 
one Edward Dyer that he was a brother to Silas Wright, 
a senator of the United States by reason of which false 
pretence the said Wm. S. Wright did then and there 
unlawfully obtain from* the said Edward Dyer a cer- 
tain instrument in writing for the payment of money. 

There were other counts in this latter indictment. 

The prisoner was found guilty on both indictments. 

The erryr assigned by the defendant was: 

Because it is apparent on the face of the record in 
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these cases that the prisoner is charged with obtain- 
ing money by a false pretence whereas the Act of 
Congress (*) only applies to obtaining money by false 
pretences, and for other reasons and errors. 

The Criminal Court Judge Dunlop presiding over- 
ruled the objection. 

The following points were raised in the arguments 
by the several counsels: 

1st. Is the offense such as is punishable under the 
statute ? 

2d. Is the want of venue of the pretence fatal ? 

3d. Is there a venue? 

4th. Is one pretence only punishable under the statute 
against false pretences ? 

The latter point was the only one pressed. 

Mr. HoBAN for the plaintiff contended that in the 
first VanNess case the indictment charges the pris- 
oner with obtaining two bank notes from General Van- 
Ness by the false pretence of representing himself as 
the brother of Silas Wright, a member of the United 
States Senate. The language of the Penitentiary Act 
applies to persons duly convicted of obtaining goods, 
money, bank-notes, &c., by false pretences, here only 
one false pretence is charged. Penal statutes must be 
construed strictly stealing horses does not apply to 
stealing a horse, i Black Com., 88. ' To meet this a 
declaratory Act was required and the Act of 2 and 
3, Ed. 6, Ch. 33, that took away the benefit of clergy 
from the case of stealing horses, before that Act clergy 
was allowed in the case of stealing a horse by statute. 

In Hapel's case, i Leach Crown Law, stealing a bank 
note was held to be included under the Act punish- 
ing the larceny of stealing "any bank-notes" upon the 
like principle burning a house was held punishable 
imder the act for burning any houses. 

The argument of the Attorney-General in the case 
in Leach, shows that case to turn upon other portions 



Wright v. United States. 213 

and the peculiar phraseology of other portions of the 
same law. These cases are not in point. The ques- 
tion here is not to what a plain law applies but what 
that law is, whether the obtaining goods, &c., must be 
by one or more pretence. 

The English Acts of false pretences use this lan- 
guage: "any pretence or pretences/' our Penitentiary 
Act speaks only "of false pretences." 

The King vs. Goodhull & Rupel, 11 Ryan, 343, this was 
a case of obtaining meat upon a promise at the same 
time, to send the money, which was not done. The 
twelve judges held the conviction wrong, saying: "it 
was merely a promise for future conduct, and common 
prudence and caution would have prevented any injury 
arising from the breach of it." 

In the case of the U. S. vs. Letty Clark, April 9, 1840, 
Cranch, C. J., the Court say that they are to judge 
whether the averment contains a false pretence within 
the contemplation of the law. 

4th. Pickering, 177, Per Curiam. "A mere naked lie 
(is this case any mere) ? may not be sufficient to sus- 
tain an indictment on this statute, for it is not the 
policy of the Government to punish criminally every 
wrong which is committed. It is difficult, no doubt, 
to draw the line." 

Mr. Fendall in his notes, says: In the notes handed 
to the court by the prisoner's counsel, he refers to the 
facts of the case. There would be no difficulty in 
meeting the arguments suggested, if such a course 
were admissible, but it is not so. The proceedings in 
the VanNess case before the court on a writ of error 
to the Criminal Court for its refusal to correct the 
judgment, of course no question can come before the 
Appelate Court, except such as arises on the face of 
the indictment. 

As to the nature of the offence, Mr. Fendall referred 
to the case of People vs. Stone, 9 Wendall, 182, under 
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the I Revised Statute of New York, pp. 410 and 616, 
and People vs. Jenning, 11 Wendall, 18, under 2 Re- 
vised Statute of New York, pp. 677, 653. 

The opinion of Cranch, C. J., in the case of Jones & 
Clarke vs. United States, April 9, 1840. 

As to the simple pretence, Mr. Fendall cited, i 
Blackstone Com., 88, Christian's notes, Archb. Cr. 289, 
8 edition. HasseKs ease, i Leach. Cr. L., pp. 1-5, and 
U. S. vs. Wiltbergcr, 5 bb., 76. 

The judgment of the Criminal Court was reversed. 

* Sec. 1. That from and after the passage of this act, every per- 
son who shall be convicted in any court of this District of Columbia 
of any of the following offences, to wit: Obtaining by /alse pre- 
tences any goods or chattels, money, bank note, promissory note, 
or any other instrument in writing for the payment or delivery 
of money or other valuable thing, shall be sentenced to suffer 
punishment by imprisonment and labors. 

Sec. 12. That every person duly convicted of obtaining by false 
pretences^ any, &c., approved March 2, 1831. 
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The United States 

vs, 

Albert Mortpmer. 

At Law. Decided January 4, 1845. 

From the Criminal Court of Alexandria County, 

The receiving of stolen goods in state or jurisdiction, is an of- 

this District, knowing that the fence within the jurisdiction 

goods were stolen in another of the District of Columbia. 

The defendant was indicted by the Grand Jury of 
Alexandria County, for receiving stolen goods. The 
goods were stolen in Maryland, and brought into Alex- 
andria and received by the defendant, who knew them 
to be stolen. The indictment is in substance: 

That Albert Mortimer with force and amis, at the 
county aforesaid * * of the goods and chattels * * before 
them feloniously stolen, taken and carried away felon- 
iously did receive and have (he the said Albert Mor- 
timer then and there well knowing the said goods and 
chattels to have been feloniously stolen, taken and car- 
ried away) against, &c. 

The defendant plead not guilty in manner and form 
&c. 

A juror was withdrawn and the case was adjourned 
from the Criminal Court of Alexandria County to this 
Court on a question of law^ 

Philip R. Fendall for the United States. 

W'M. L. Brent for the defendant. 

The United States through their attorney offered 
evidence tending to prove that the goods charged in 
the indictment to have been stolen in the state of 
Maryland, that after being so stolen they were brought 
into the County of Alexandria in the District of Co- 
lumbia by the person who stole them, and that they 
were after being so brought into said County received 
by the prisoner in said County with knowledge on his 
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part that they were stolen, whereupon, the prisoner 
through his counsel prayed the court to instruct the 
jury that the prisoner is entitled to an acquittal. 

The question arising on said prayer was whether 
the receiving in the County of Alexandria of stolen 
goods, with knowledge on the part of the receiver, 
that said goods had been stolen in the State of Mary- 
land and which goods were brpught as aforesaid by 
the thief into said County of Alexandria, be an of- 
fence within the jurisdiction of the Criminal Court 
of the District of Columbia. 

The following authorities were relied on by the 
attorney for the United States in support of the in- 
dictment. 

People vs. Burke, ii Wendell, 129. (*) This was a 
case under a New York Statute, but the remarks of 
Savage, C. J., were as to the general principle under- 
lying the case. 

Cullin's Case, i Mass., 115; Ellis' case, 3 Conn., 185; 
Andrew's case, 2 Mass.. 14; (t) Lord's case, cited in 2 
Ibid, 16; Rex vs. Peas, i Roots, 69; Somerville's case, 
21 Main, 14, cited. in Law Magazine, for April, 1844. PP- 
206 and 207; Mason's case, May Term, 1823, 2 C. C. C, 
410; U. S. vs. Tolson, I C. C. C, 269; U. S. vs, Hankey 
2 C. C. C, 65. 

The counsel for the defendant offered the following: 
Tolson's case, December Term, 1805, this was a case 
in which the prisoner stole a watch in Maryland and 
brought it to Washington. The prisoner was convicted 
of larceny. Hankey's case, cited by the attorney for 
the United States, the prisoner was convicted. A 
horse was stolen in Maryland and brought to Wash- 
ington. In the case of Bladen, July Term, 1809, 
I C. C. C, 548, indicted for manslaughter, the blow 
was given in Alexandria and death occured in Mary- 
land. Judgment was arrested. 

Upon consideration of the authorities cited, the 
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court held that the receiving in the County of Alex- 
andria, of stolen goods with knowledge on the part of 
the receiver that the said goods had been stolen in 
the state of Maryland, and brought by the thief in 
said County of Alexandria is an offense within the juris- 
diction of the Criminal Court of the District of Co- 
lumbia, and it is ordered to be certified accordingly. 

*The court in this case says: The statute recognizes the com- 
mon law, by which the possession of stolen property in contempla- 
tion of law remains in the owner, and the thief, therefore, is guilty 
of theft in every place into which he carries the stolen goods. 
This principle applied to the case of property stolen in one State 
and carried into another State. 

t In this case the unanimous opinion of the court affirming the 
case of Collins was, that the offence charged is the receiving the 
goods, knowing them to have been stolen. If the principal could 
be tried and convicted in this county the accessory may be tried 
and convicted also. The same reason applies to the case of steal- 
ing goods in one State and bringing them into another. 
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MARCH TERM, 1845. 

William Craxch, Chief Judge; J. Buckner Thur- 
ston, (*) James S. Morsell and James Dunlop, (t) 

Associate Judges, 



Abraha'm B. Waller, use of John F. Webb, use of 

TOUNLEY MuXROE AND TOUNLEY MUNROE, Jr. 

vs, 

Ja'mes Adams. 

At Law. Decided May 2, 1845. 

Action of Debt on a Prison Bounds Bond. 



1. In an action of debt on a bond, 
the suit must be brought in the 
name of the assignor or obli- 
gee and it is immaterial to the 
obligor who the party is that 
is interested, whether the as- 
signee on record or any other 
person. 

2, The obligee in the bond, in 



whose name the suit must be 
brought is merely a trustee or 
stakeholder for the person en- 
titled. 
3. Neither the title to the penal- 
ty mentioned in the bond, nor 
the conflicting claims of the 
assignee Webb, and Willliams 
can be tried in this suit. 



R. Wallach, attorney for plaintiff. 

J. Hellen, attorney for defendant. 

This is an action of debt on a prison bounds bond 
of Carey Seldon, in which James Adams, the defend- 



* J. Buckner Thurston, died August 30, 1845, in the City of Wash- 
ington; age, 83 years. See Appendix. 

t James Dunlop, late of the Criminal Court of the District of 
Columbia, was appointed Associate Judge, October 5, 1845, in the 
place of Judge Thurston, deceased. 
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ant, was surety in the penalty of $350. The bond 
was to "Waller for the use of Webb," and recited a 
judgment and Capias ad satisfaciemdum in favor of 
"Waller for the use of Webb." 

The defendant put in three pleas : 

1st. That the said Carey Seldon did not depart from 
the prison bounds until released in due form of law, 
&c. 

2d. That John F. Webb, to whom A. B. Waller had 
assigned the judgment for valuable consideration, bar- 
gained and sold, assigned and transferred all his in- 
terest in the said judgment to one, William H. Wil- 
liams, before the ca. sa, was issued upon it, and that 
notice of the assignment to Williams was given to 
Seldon. That Webb afterwards and without authority 
from Williams and in violation of his rights, and for 
the purpose of defrauding Williams, of his interest in 
the judgment and with intent to prevent, defeat and 
defraud him from receiving the amount due to him 
by Seldon on the judgment fraudulently and illegally 
caused a ca. sa. to be issued thereon, and the said Sel- 
don to be illegally imprisoned thereon, and by fraud 
and oppression procured, exacted, extorted and ob- 
tained the said prison bond while Seldon was illegally 
imprisoned by color of the said process. 

3d. That Webb before the taking of the prison 
bounds bond had for valuable consideration assigned 
the judgment to Williams before the issuing of the 
ca. sa. by virtue, whereof, Williams became the sole 
owner of the judgment and only creditor of the said 
Seldon for the amount thereof. That Webb, after the 
said asignment to Williams, and after he had ceased 
to be the creditor of Seldon, and without the knowl- 
edge or consent of Williams, illegally caused the said 
ca. sa. to be issued, and therefore caused the said Sel- 
don to be illegally confined in prison and thereby 
wrongfully and oppressively and in violation of the 
8 



L 
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provisions of the Statute, (the insolvent law) coerced, 
extorted, exacted and illegally obtained the said prison 
bounds bond to be executed by the said Seldon and 
this defendant, that the said Webb, not being a 
creditor of Seldon at the time of the issuing of the ca. 
sa. and at the date of the prison bounds bond as re- 
quired by the said Statute and that all the said pro- 
ceedings having been illegally executed and carried 
on by the said Webb as aforesaid, without any author- 
ity or direction of the said Williams who was the only 
creditor of the ^aid Seldon That the said bond, 
therefore, is null and void and wholly inoperative and 
was not authorized by the said Statutes to be required 
and taken by the said Marshal. 

To the first plea there was a general replication and 
issue. 

To the second and third pleas there was a general 
demurrer. 

The defendant filed a joinder in the demurrer. 

The case was submitted to the court on the follow- 
ing briefs and notes of counsel. 

The plaintiff submitted the following: 

The pleas allege that the assignee of record (John 
F. Webb) having previously sold his interest in the 
debt to one, Williams, had no right to issue a ca, sa., 
and, therefore, the prison bounds bond was a fraud upon 
the defendant and void. 

Both the ca, sa. and bond recite and assignment from 
Waller to Webb, and the pleas set up a new issue be- 
tween assignee of plaintiff on the record, and a 
third party not of record, trying title to the chose in 
action. 

The action being debt on bond must be brought in 
the name of the assignor and it is immaterial to the 
defendant whether the assignee on record or any other 
person be beneficially interested. See Raymond r^. John- 
son, II Johnson, 488; and 10 Johnson, 397. 
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It is sufficient for defendant that the suit is brought 
in the name of the original obligee and he cannot allege 
either that the assignee on record has no beneficial in- 
terest or that another party is entitled. The obligee in 
the bond and in whose name the suit must be brought is 
merely a trustee or stakeholder for the person enti- 
tled and it is immaterial to defendant whether the 
assignee on record or other person be entitled to the 
money. The conflicting claims of Webb, assignee on 
record and Williams, and consequently the title to the 
chose in action cannot be tried in this suit. 

The bond is not assignable so as to give assignee a 
right to sue in his own name. 

Query. — ^Whether defendant is not estopped by his 
deed? 

Counsel for the defendant submitted the following: 
The defendant has filed two special pleas which 
all^e that the bond was fraudulently and illegally 
obtained and that the bond is void. The second plea 
avers that Webb, prior to the opening of the ca, sa. 
against Seldon, had sold and assigned the judgment 
to one, William H. Williams, and that Williams noti- 
fied Seldon of the assignment and that Webb after the 
sale and assignment of the judgment against the 
consent of Williams,, and without his authority and 
with the fraudulent intent of defeating the pay- 
ment of the judgment to Williams issued or caused to 
be issued a ca. sa, against Seldon, and had him im- 
prisoned in the county jail and that while Seldon was 
in duress, the prison bounds bond was extorted from 
Seldon and Adams and that the bond was obtained by 
fraud and is void. 

The demurrer admits all the facts set forth in the 
plea to be true. The facts there show a case of fraud 
and duress Can then the defendant avoid himself of 
the fraud as defence in this action? The demurrer 
admits the averments of the plea that the bond wa9 



222 Waller v. Ada*ms. 

extorted from Seldon and Adams, and that such will 
bar the action has been decided by the Supreme Court 
in the case of the United States vs. Tingy, 5 Peters, 
129. 

That illegality or fraud may be pleaded as a defence 
to an action on a bond will appear from the case of 
Collins vs. Blantern, Law Library, No. 128, Vol. 43, page 
282, Smith's Selections of Leading Cases with English 
and American notes where the cases are mostly speci- 
fied. 

The onlv way in which a bond or deed can be 
avoided is by a plea averring fraud. Bruce vs. Lee. 4 
Johnson, 310; \'an Valkenburgh z's. Rouk, 12 Johnson, 
337. "Acts which of themselves (as well judicial as others) 
are just and lawful, if infected with fraud are in judg- 
ment of law void." Roberts on fraud, 522. A judg- 
ment may be void for fraud and the Act of 1787. Ch. 
9, Sec. 6, provides for such a case. Suppose then, that 
a ca. sa. should issue on such a judgment and a prison 
bounds bond should be taken from the defendant 
would not the bond be affected by the original fraud? 
Would not the court in which the process was had to 
consumate the fraud have a right to set aside such a 
bond? It certainly has a right to set aside any exe- 
cution for fraud and where the body is imprisoned by 
means of fraud with a ca. sa., the damage is done and 
the court not being in session to afford relief, the 
party is in duress and the bond being the fniit of the 
fraud is inflicted with it and the bond is on that ac- 
count void. 

In such a case, the imprisonment would be unlaw- 
ful. Where an execution has been wrongfully used 
for an unlawful purpose, all contracts, that are extorted 
by means thereof are null and void, 5 Wheeler, Com- 
mon Law, page i as to the duress. 

In this case the plea avers that it was used for a 
fraudulent purpose by Webb, and after he ceased to 
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have any interest in the judgment, and this the de- 
murrer admits. 

An execution is said to be "the formal method pre- 
scribed by law, whereby, the party entitled to the 
benefit of a judgment may obtain that benefit." Bing- 
ham on Executions, Law Library, 13 Vol., page 102. 
Webb then had sold and assigned this judgment before 
the ca. sa, was issued, and he was not entitled to the 
benefit of the judgment and the plea avers that he 
assigned it to defraud Williams of the judgment. He 
had no interest in the judgment and had no right to 
use the process of the court to defraud Williams of 
the fruits of it. 

Had Seldon after notice of the sale and assignment 
paid the judgment to Webb, it would have been ^ 
fraud upon Williams, and he would still be liable. Sup- 
pose then, that they had contrived that such payment 
should have been affected by execution against his body 
or property, it^would still be a fraud upon Williams and 
equally void. Will not the same result follow, when the 
fraud has been perpetrated by Webb alone by means of 
a ca. sa,? He had no claim upon Seldon and the very 
object of the bond was to make Seldon liable to Webb 
for what he had no interest in. 

Now it is well settled that when a chose in action has 
been assigned by the owner he shall not be permitted 
fraudulently to interpose and defeat the right of the as- 
signee. Mandeville vs. Welsh, 5 Wheaton, 277. 

Courts will not give effect to a dismissal of a suit 
affected by fraud or a release. "It would be strange 
(says Judge Story) if parties could be allowed under its 
forms to defeat the whole purposes of the law." The 
demurrer admits the assignment, and if Webb could not 
release the judgment neither could he use the process of 
the courts to recover of Seldon the money. The fraud 
would be equally as great; the b6nd then was the fruit 
of his fraudulent purpose and he cannot claim it as valid. 
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The ca. sa, here was issued in fraud and was used for an 
unlawful purpose and is different from the case where 
the execution was lawfully issued and the party is law- 
fully imprisoned. In such a case there is neither fraud 
nor duress. In the case at bar there is both and the plea 
charges it, and the demurrer admits the facts as pleaded. 

The third plea avers that under the insolvent Acts 
there was no authority to take this bond. By the Com- 
mon Law the sheriff had no right to take such a bond 
and it would have been void. The sheriff had no right 
by the Cominon Law to take even a bail bond, and where 
the statute authorizes him to take a bail bond he must 
take it as directed by the act or it will be void and its 
illegality may be pleaded by the obligor. Harlstone on 
Bonds, 9 Law Library, 63. 

The insolvent laws which authorize a prison bounds 
bonds to be taken should be construed with equal strict- 
ness. 

By the Act of March 3, 1803. any debtor actually con- 
fined in jail at the suit of a creditor may petition for the 
benefit of the act. The 15 Section, provides, that the 
creditor or his agent shall give security for the prison 
fees. The 7 Section provides, that any creditor may file 
allegations against the debtor. The act then requires an 
actual creditor and the creditor alone to be a party to 
such proceedings. 

Was, then, Webb a creditor within the meaning of the 
law? The facts set forth in this plea show that Webb 
had been paid by Williams and had assigned to him the 
judgment, and that Williams notified Seldon of the pur- 
chase from Webb. He ceased, then, to be a creditor. 
Seldon was not Webb's debtor under these circumstances, 
if Seldon had have applied to be released by the benefit 
of the act, could Webb have pled allegations and stopped 
his discharge? Could he act as a creditor after he had 
assigned his interest to Williams? Could he then use 
the process of the court as a creditor and use a bond 
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which he had obtained by fraud from Seldon when he 
had no interest in the judgment? The plea avers that 
Webb assigned the ca. sa, without the authority or con- 
sent of Williams and that it was oppressively exacted 
and illegally done to defraud Williams and that Webb had 
no right to imprison Seldon. The imprisonment then is 
admitted to have been illegal and the bond was extorted 
from Seldon for his discharge from that illegal imprison- 
ment. 

The Insolvent Acts contemplate a case of imprison- 
ment for debt at the suit of a creditor. Here Webb was 
not a creditor and he had no right to exact a bond of 
Seldon. The bond then was oppressively extorted of 
Seldon under color of right and of the insolvent laws 
and is void on that account. 

It is submitted then that Webb cannot recover on this 
bond and that the pleas show a valid defense. 

Verdict and judginent for the plaintiff. 
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Oscar D. Thompson 

vs. 

The Corporation of Georgetown. 

At Law. Decided November i, 1845. 

Action of Covenant. 



The plantiff contracted with the 
defendant to excavate and cut 
a passage way through a bar 
that crossed the main channel 
of the river Potomac between 
Georgetown and the Potomac 
Bridge. The plaintiff exca- 
vated a part of the amount 
agreed to be excavated and a 
freshet cleared away the bal- 
ance, leaving the channel free 
to the satisfaction of the de- 



fendant, and the plaintiff was 
thereupon, stopped by the de- 
fendant from completing the 
contract. On a suit brought 
on the covenants, it was held: 
That the amount of damages 
is not the contract price of the 
residue, but the fair and rea- 
sonable profit that would be 
made by the plaintiff if he 
were allowed to complete the 
contract. 



Joseph H. Bradley, attorney for plaintiff. 

Clement Cox, attorney for Corporation. 

This was an action on the covenants contained in a 
contract entered into between the plaintiff and the Cor- 
poration of Georgetown, to excavate and cut a passage 
way through the bar that crosses the main channel of 
the River Potomac, between Georgetown and the Potomac 
Bridge. 
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Th^re were two counts in the declaration. 

The first, averring that it was a covenant for at least 
8000 cubic yards at 35c., amounting to $2,800. That the 
plaintiff was to provide a dredging machine equal to the 
excavation of 150 cubic yards per working day. That 
he did provide such a machine and entered upon the ex- 
ecution thereof, and provided therein until the defend- 
ant was satisfied with the channel in the river, and he 
was stopped by defendant and claiming $2,800. 

The second, averring that he was always ready and 
willing, and then, that the Corporation and plaintiff 
agreed to stop the work on a day mentioned. The plain- 
tiff retaining his right to recover the stipulated amount 
which the Corporation has refused to pay. 

On the trial, the following instructions were given : 

1. If the jury shall believe from the evidence that the 
contract given in evidence was abandoned by mutual 
consent of the parties before being completely executed 
without any reservation by the plaintiff at the time of 
any claim against the defendant beyond the stipulated 
rate of compensation for the work actually excavated by 
the plaintiff, and that the defendant had paid him the 
full price at that rate before the institution of this suit, 
then the plaintiff is not entitled to recover. 

2. And if the jury shall further believe from the evi- 
dence, that the plaintiff only excavated 4240 yards, part 
of the 8000 yards mentioned in the contract given in 
evidence, and that he was prevented by the defendant 
from excavating the residue of the said quantity with- 
out his consent, and that, in fact, before such act of the 
defendant, if such act be found by the jury, the said resi- 
due or as much in the proposed line of excavation or any 
other equally satisfactory to the defendant had been ex- 
cavated by a freshet in the river; then the plaintiff is 
not entitled to charge the defendant with the quantity 
excavated by the freshet as if made by him, and, although 
the jury shall find that the plaintiff was prevented from 
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excavating said residue as aforesaid, the true measure of 
damages to which the plaintiff is entitled under the circum- 
stances is not the gross contract price of said residue at 
35 cents per cubic yard, but is the fair and reasonable 
profit, if any, that the jury shall find from the evidence 
that the plaintiff would have made by excavating said 
residue over and above the expense to him of making 
such excavation. Judge Cranch dissenting. 

3. And if the jury shall further find from the evidence, 
that the defendant has already paid the plaintiff any 
sum of money over and above the contract price of the 
work actually excavated by him, then such sum of 
money is in such case to be deducted from any allow- 
ance of profits as aforesaid. Judge Cranch dissenting. 

Verdict for the plaintiff. 

The defendant moved for a new trial. 

'Because the verdict was against the evidence. 

Motion overruled and judgment rendered on the ver- 
dict for the plaintiff and damages at $600. 
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Henry Stratton 

vs. 

McClintock Young, Acting Secretary of the Treasury, 

Garnishee of Gerris S. Hammond. 
At Law. Decided November 26, 1845. 
Attachment on a Warrant. Attaching Credits of the Defend- 
ant in the Treasury of the United States. 

1. The undivided- interest of cate is issued by a garnishee 
the defendant in a negotiable who is indebted to the de- 
Treasury certiticate issued in fendant, the attachment be- 
payment of an award can be comes a lien on the amount 
attached in the hands of a of the certificate while in the 
ffuarnishee. hands of the original owner 

2. Where a negotiable certifi- even before or after maturity. 

Clement Cox, attorney for plaintiff. 
James Hoban, attorney for garnishee. 

The following warrant from H. Naylor, a Justice of the 
Peace for the County of Washington, was directed to Wm. 
Brent. Esquire, Clerk of the Circuit Court : 

Whereas, Henry Stratton, of the County of La Fayette 
and State of Missisippi, on the 18th day of May, 1842, be- 
fore James M. Howry, Esquire, Judge of the Eighth Judi- 
cial District of the State of Mississippi, made oath according 
to the act of the General Assembly of the State of Mary- 
land in such case made and provided that Gerris S. . Ham- 
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mond is bona Me indebted to him the said Henry Stratton 
in the sum of six hundred and nineteen dollars and thirty- 
three cents with interest until paid over and above all dis- 
counts ; 

And whereas the said Henry Stratton also then and there 
produced to the said Judge the account and notes by which 
-the said Gerris S. Hammond is so indebted, and which are 
here annexed; 

And whereas also the said Henry Stratton further then 
and there made oath as aforesaid that he is credibly in- 
formed and verily believes that the said Gerris S. Ham- 
mond is not a citizen of the District of Columbia and doth 
not reside therein; all of which appears under the hand 
and seal of the said James M. Howry and the certificate of 
Clairbom M. Phillips, Clerk of the Circuit Court of the 
County of La Fayette, State of Mississippi, under the pub- 
lic seal of said Court hereunto annexed ; 

These are therefore to require you to issue an attach- 
ment against the lands, tenements, goods and chattels and 
credits of the said Gerris S. Hammond situate and being in 
the County of Washington, to satisfy unto the said Henry 
Stratton the said debt or sum of six hundred and nineteen 
dollars and thirty-three cents, with interest until paid, over 
and above the cost of prosecuting this attachment, pursuant 
to the provisions of the Act of Assembly of Maryland enti- 
tled "A supplement to the Act entitled an Act directing 
the manner of issuing Attachments in, this province, and 
limiting the extent of them." 

An attachment was accordingly issued and served on the 
Chief Clerk of the Treasury Department, by whom service 
was acknowledged. The Register of the Treasury Depart- 
ment certified that there were issued in the names of Eli E. 
Hammond and Gerris S. Hammond on an award in their 
favor by the Commissioners appointed to carry into effect 
the Convention between the United States and Mexican Re- 
public, certificates to the amount of $3,085.48. 

The points raised were: 
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1st. Whether the defendant's undivided interest could be 
attached; and, 

2nd. Whether the issuing of a certificate from the Treas- 
ury for the debt, if negotiable, would prejudice the attach- 
ment 

On the first point the following authorities were cited: 
Bingham on Executions, pp. 246, 247; 13 Law Library, 104; 
McElderry vs. Flanagan, i H. & Gill Report, 308; Evans' 
Maryland Practice, 2d edition, 471. 

On the other point Mr. Cox cited Stewart zfs. West, Gar- 
nishee of Jenners, i Harr. and John. Report, 536. This case 
was where the garnishee was indebted to the defendant by 
a promissory note, and an attachment is laid in his hands 
before such note is passed away by the defendant, whether 
it be before or after it is due it is a lien on the amount of 
the note. 

Judgment of condemnation of Gerris S. Hammond's undi- 
vided interest in the joint credits of said Gerris S. and Eli 
E. Hammond in the Treasury to the amount claimed and 
costs. 



2^2 United States v. Elliott. ' 

The United States 

vs. 

Wm. R. Elliott. 

Criminal Court. Judge Crawford.* Decided Dec. 13, 1845. 

Motion to Discharge. 

1. That the presentment of the presentment of the Grand 
crime or the reverse is equiva- Jury is equivalent to the 
lent to the action and judg- • finding of "not found" ^ or 
ment of a Grand Jury upon "not a true bill" on an indict- 
a bill of indictment. ment for murder or man- 

2. The Court will order the dis- slaughter, 
charge of a prisoner where 

Criminal Court, December 13, 1845. 

On motion of Mr. P. R. Fendall the prisoner was brought 
into court, and was assisted by Mr. Jones in asking for his 
discharge on the presentment made by the Grand Jury. 

The District Attorney resisted the motion. 

The Court delivered the following opinion: 

The Grand Jury of this county, charged at the present 
term to inquire into all offences against the peace and gov- 
ernment of the United States, on the loth instant, returned 
the following presentment: 

"The jurors of the United States, for the county aforesaid 
do upon their oaths present Wm. R. Elliott for causing the 
death of W. Z. Kendall, by shooting him with a pistol in 
self-defense when he was attacked by and was retreating 
from the said Kendall, on or about the 23d day of August, 

1845." 

The defendant has been confined in jail of the county 
since the commission of the homicide, viz., from the 23d 
day of August last, and now, this 13th day of December, 
1845, a motion is made by his counsel, P. R. Fendall and 
Walter Jones, for his discharge, on the ground that this 
presentment is equivalent to the finding of "not found," 
"not a true bill," on an indictment for murder or man- 
slaughter. 

* On the 3d of November, 1845, Thomas Hartley Crawford, of 
Pennsylvania, late Commissioner o^ Indian Affairs, took his seat 
upon the Criminal Court bench in place of Judge Dunlop, appointed 
Associate Judge of the Circuh Court. 
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A presentment is, strictly speaking, the notice taken by 
a Grand Jury of any offence, from their own knowledge or 
observation, without any bill of indictment laid before them 
at the instance of the King, upon which the officer of the 
Court must afterwards frame an indictment. 4 Black, 
Com., 301; I Chitty Crim. Law, 163. 

The act of Maryland, passed November 3d. 1722, Ch. 4, 
provides that from and after the publication hereof no At- 
torney General, or Qerk of the peace, or of indictments, 
shall exhibit any bill or bills of indictment to any Grand 
Jury against any person whatsoever, without an express 
order frwn the Governor and Council, or from the Court 
where the prosecution is to be, or some one of the Justices 
of the Court, or unless the offender be bound over to such 
Court, or that the Grand Jury find or make a presentment of 
the offence of their own knowledge, upon penalty of paying 
the party grieved all the damages and charges that shall be 
occasioned by such prosecution, any law, statute, usage or 
custom to the contrary notwithstanding. 

Under this law, a practice has grown up to precede in- 
dictments by presentment This I understand to be the 
uniform practice at this day, and it has been followed in 
this instance, the witnesses having been all summoned by 
the District Attorney at the request of the defendant's 
counsel, so that the investigation might be made without 
delay by the Grand Jury, he having no further or other- 
wise interfered. 

The inquiry is, first, whether, a presentment acquitting 
the accused is equivalent to a finding to the same effect on 
an indictment ; smd, second, if so, does this presentment 
amount to an acquittal at law, or have the Grand Jury on 
their responsibility, as a most important and the exclusive 
originators of judicial proceedings, presented such facts as 
show that in their judgment no offense, or an excusable 
one, has been comonitted by the accused. 

1st. The inquiry has been as full as it would have been 
on an indictment. This the court is bound to presume, or 
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to suppose, which cannot be done by me, that the Grand 
Jury in assuming the high responsibilty they have taken, 
have neglected their duty or misconducted themselves in 
its discharge. The practice here imposes this full investi- 
gation on them before they present; if they think a crime 
has been committed, they so present, and the indictment 
follows, and is found, I presume, without any examination 
of witnesses. I am therefore of the opinion that a present- 
ment of crime, or the reverse, under the peculiar practice 
nere, is and ought to be equivalent to the action and judg- 
ment of a Grand Jury upon a bill of indictment. 

2d. Do they present facts which in law amount to an ac- 
quittal? Homicide in law, excusable se defendendo. is: "if 
two men fight, and one of them dies, or if one attack an- 
other, and without fighting he flies, and retreating as far as 
he can until at length no means of escaping his assailant 
remain, and he then turn around and kill his assailant in 
order to avoid destruction, the homicide is excusable in self- 
defence." (Foster, 277; Arch. PI. and Ev., 391; 4 Black. 
Com., 183, 184; I Russell on Crime, 543, 544.) "No pos- 
sible (or at least probable) means of escaping his assailant." 

The presentment is "Wm. R. Elliott for causing the 
death of W. Z. Kendall by shooting him with a pistol in 
self defence when he was attacked by, and was retreating 
from the said Kendall/' &c. 

That Wm. R. Elliott caused the death of W. Z. Kendall, 
by shooting him — the fact of the homicide is thus found; 
but they further say he shot him in self defence. This em- 
bodies the substance of the definition of a killing excusable. 
Self defence means to protect from an assault on his life, or 
to save himself from some great bodily harm, but the Grand 
Jury go on to say, "When he was attacked by, and was re- 
treating from the said Kendall;" thereby, it seems to me, 
using almost the very terms of the law on the subject. 

If (and the Grand Jury so present) it was a case of self 
defence, after the accused was attacked, and while he was 
retreating from, or to avoid the deceased, it would be excus- 
able homicide in the eye of the law. 
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Suppose the Grand Jur>' had so found on a bill of indict- 
ment, no doubt is or can be entertained that the Court would 
be bound on such judgment of the Grand Jury to discharge 
the defendant. The presentment is, under the practice, 
here equivalent. 

I know no responsibility but that which I owe to God and 
my conscience for an upright discharge of duty. Here, 
however, there is none but what rests on the Grand Jury, 
who discharge their duty with conscientiousness and in- 
tegrity I have neither doubt nor right to doubt. 

I am of opinion the accused is entitled, imder the present- 
ment made, to his discharge, and so accordingly order. 
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Corporation of -Washington 

vs. 

George Dawson. 

At Law. Decided April 7, 1846. 

Attachment for Contempt. 

Under the Md. Act of 1791, ch. fuses to obey a summons 

68, sec. 8, an attachment for issued by a justice of the 

contempt can be issued peace, 

against a witness who re- 
in this case John T. Wright was summoned to attend be- 
tore Justice of the Peace John D. Clark and disobeyed the 
summons, whereupon the justice issued an attachment 
against Wright on the day of trial. 

It was issued under the Act of Md.. 1791, ch. 68, sec. 8,* 
returnable before the Circuit Court now in session. 

John T. Wright was brought before the Court by John 
W. Dexter, the constable to whom the attachment was di- 
rected. 

Mr. Bradley^ attorney for the corporation, said it was 
exceedingly desirable that the court should make a decision 

* 1791, ch. 68, sec. 8: Where witnesses do not attend according to 
summons, the justice before whom such witness ought to have 
attended shall enforce obedience to his process by attachment of 
contempt, to be returnable before the justices of the next county 
court, who shall take cognizance thereof and shall at their discre- 
tion fine the offender any sum not exceeding 20s. current money 
for every such offence, to be applied towards the county charge. 
Herty's Laws of Md., vol. I, p. 488; Thompson's Digest, 260 
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with reference to the present case that would settle the point, 
as many witnesses summoned to give testimony before the 
justices had refused to attend, under the idea that they were 
not legally bound to obey the sumtnons. 

The Honorable Judges Morsell and Diinlop concurred in 
the opinion expressed at the bar, that the practice. should be 
established, and witnesses should know that it was their 
duty to yield obedience to the summons of the constituted 
authorities. 

The Court concurred in these remarks, fined the witness 
one dollar, and required him to pay the costs of the attach- 
ment. 



Nathan Jarvis and John W. Andrews 

vs. 

John E. Kendall. 

At Law.| Decided April 18, 1846. 

Action of Trover, 

An innocent purchaser of a forged and the name of the 

Treasury note for a full and endorsor is erased, is entitled 

valuable consideration, even to receive the amount of the 

if the endorsee's name is note from the Treasury. 

P. R. Fendall, attorney for plaintiff. 
H. H. Dent^ attorney for defendant. 

In the matter of Nathan Jarvis and John Winthrop An- 
drews, merchants, trading in New Orleans in the State of 
Louisiana under and in the name, style and finn of Jarvis 
& Andrews, vs, John E. Kendall, a citizen and resident of the 
city and county of Washington, D. C, it is agreed to docket 
and try said case on the following statement of facts for the 
purpose of ascertaining which of the parties aforesaid be 
entitled to receive from the Treasury Department, United 
States, the amount of the Treasury note hereto annexed of 
$100. 

Case stated. 
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On or about the 9th of September, 1842. Jarvis & An- 
drews, then the lawful owners and holders of said note, 
enclosed said note in a letter directed to A. W. Ely, at 
Charlottesville, Va., put said letter with the note enclosed 
into the mail at New Orleans, La. In the course of trans- 
mission said note was stolen or lost from the mail. The 
endorsement of W. A. Ely on said note and the erasure of 
the endorsement of Jarvis and Andrews thereon are forgeries 
That on or about the 28th of September, 1842, after the 
said forgeries and erasures were made, and while said note 
was in circulation, the said note was, in the ctiy and state of 
New York, innocently purchased by said John. E. Kendall 
for a full and valuable consideration. 

This cause coming on to be heard on the within statement 
of facts, and after argument of counsel and mature deliber- 
ation, it is this i8th day of April, 1846, ordered by the Court 
that the defendant is entitled to receive the amount of the 
note thereon referred to from the Treasury of the United 
States. 
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FuLDER Robinson 

vs, 

Jesse E. Dow. 

At Law. Decided November 17, 1846. 

Action of Trespass for False Imprisonment. 

A Justice of the Peace who jurisdiction will be liable for 

either requests, directs or damages to the said party in 

commands a Constable to a suit for false imprisonment, 
arrest a party outside of his 

Carusle for the plaintiff. 
H. May for the defendant. 

The declaration was in the usual form for a false impris- 
onment — damages, at $2,000— and the defendant pleaded 
the general issue. 

The defendant was a Justice of the Peace, and being in- 
formed that the plaintiff was at a public bathing place in 
the County of St. Mary, in the State of Maryland, made 
out a warrant and placed the same in the hands of one J. V. 
Patton. a constable of the County of Washington; that the 
constable went to Piney Point at the expense of the defend- 
ant, and arrested the plaintiff and accompanied him to 
Washington; that the constable re-arrested the plaintiff on 
his arrival in Washington, and having the plaintiff in cus- 
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tody accompanied the plaintiff to the office of the defend- 
ant, who issued an order committing the plantiff to gaol. 
That the defendant was at the wharf on the arrival of the 
plaintiff and constable, and proceeded with them to his 
office. 

On the trial of this case the following instructions were 
read and given to the jury: 

1st. Instruction given by the Court: 

The jury must believe from the evidence that the arrest 
and imprisonment of plaintiff at Piney Point was made and 
committed by said Patton, by the (request) direction or com- 
mand of the defendant, or the .plaintiff cannot recover (in 
this action damages for the said arrest at Piney Point) 
therefore and the jury must find for the defendant; which was 
excepted to by the defendant because the Court refused to 
g^ve the same unless with the words "request" and the words 
"in this action damages for the said arrest at Piney Point." 

2d. Instructions refused by Morsell and Dunlop: 

That the warrant offered in evidence in this case did not 
authorize the arrest of plaintiff out of the County of Wash- 
ington, in the District of Columbia, and does not of itself 
implicate the defendant as having authorized the said arrest 
and imprisonment made and committed out of the said 
county. 

3d. Instruction refused by the Court: 

If the jury believe from the evidence that the arresE and 
imprisonment of plaintiff by said Patton at Piney Point 
aforesaid was not continued from thence to the County of 
Washington by said Patton, Cut that said plaintiff was dis- 
charged and released therefrom at Piney Point, and was not 
again arrested or imprisoned by said Patton until the said 
plaintiff was found in the County of Washington, District of 
Columbia, then the said plaintiff can only recover for said 
trespass committed out of the said county, and cannot re- 
cover for so much thereof as is alleged and proved to have 
been committed within the said County of Washington. 

4th. Instruction refused by Cranch and Morsell: 
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That if the jury believe from the evidence aforesaid that 
the arrest and imprisonment of the plaintiff by said Patton 
out of the County of Washington was not for the personal 
benefit or advantage of the defendant and that the defend- 
ant was not present at the committing of the arrest there, 
notwithstanding the defendant did approve of and recog- 
nized the acts of said Patton, after the same was done and 
committed, then such approval and recognition is not evi- 
dence in the. absence of other proof of any authority or 
direction given by defendant to said Patton about said ar- 
rest and imprisonment, and without such authority given 
the defendant is not liable in this action. 

5th. Instruction was refused by Morsell and Dunlop: 

That if the jury believe from the evidence aforesaid that 
the said arrest and imprisonment of plaintiff within the 
County of Washington was at the instance of said Dow, and 
by virtue of his said warrant to Patton, then plaintiff cannot 
recover unless from said evidence it appear that said war- 
rant was issued by said Dow. not in the honest discharge of 
what he considered to be his duty in the premises as a Jus- 
tice of the Peace, and from malice committed the plaintiff. 
The Court, on refusing this, instructed the jury that it was 
competent for the defendant to show the absence of malice 
in mitigation of damages. 

6th. Instruction refused by the court. 

That the warrant offered in evidence in this case did not 
authorize the arrest of plaintiff out of the County pf Wash- 
ington, and does not of itself implicate the defendant as 
having authorized the said arrest and imprisonment made 
out of the said county. This instruction was objected to on 
the part of the plaintiff on the ground that it selects a por- 
tion of the evidence, and prays the instruction upoti that 
alone, which objection was coincided in by the Court. 
Upon the trial in this case the defendant offered in evi- 
dence a deposition signed and sworn to by one George 
Smith, having first proved that said Smith was dead, and 
having also just given evidence that the same was signed 
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by said Smith, for the purpose of showing the defendant's 
nK>tives and the ground of his action in issuing the warrant 
and being concerned in the said alleged trespass, and also 
offered the same in mitigation of damages, but the Court 
refused to permit the same to be read to the jury for either 
of the purposes and for any other purpose, to which refusal 
the defendant excepts. 

Verdict for plaintiff i cent and costs. 

The defendant moved for a new trial because the verdict 
was against evidence and against law. 

Motion overruled and judgment rendered on the verdict 
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United States 

vs. 

Francis Thomas. 

At Law. Decided March 8, 1847. 

Indictment for LibeL 

1. The Court has no power to Union, and its coercive power 
issue a commission in a extends to witnesses in Mis- 
criminal case, when the wit- souri or any of the States, 
ness is within the jurisdiction 3. The Court will not issue an 
of this Court. attachment against a member 

2. That the jurisdiction of this of Congress who declines to 
Court is co-extensive with the attend as a witness. 

Ill the alleged bill of indictment it is charged that the 
defendant published or caused to be published the following 
libelous matter: "That Colonel Benton and his family per- 
mitted Miss McDowell to be seduced by a certain individual 
and that they knowing this procured her marriage with 
him." 

Messrs. Key, P. R. Fendall, Waddy Thompson and Crit- 
tenden for prosecution. 

Walter Jones and Wm. P. Maulby for the defence. 

March 27, 1846 

Mr. Jones for the defendant moved the Court that a com- 
mission be issued to take the deposition of Mrs. Linn of 
Missouri an important witness in the case, who is unable 
to attend on account of indisposition. 

The counsel for the prosecution objected to such a pro- 
ceeding on the ground that the Court had no authority to 
issue a commission to take depositions in criminal cases 
unless by consent. 

Another motion was made thJat the trial be postponed 
until next term. 

Judge Cranch refused the granting of a commission to 
take the deposition of the absent witness. 

In their opinion the Court had no power to issue a com- 
mission in a criminal case, when the witness was within the 
jurisdiction of the Court, and this Court has coercive power 
in the State of Missouri and all over the Union. 
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Mr Jones moved that tiine be given the accused to file 
an affidavit showng cause for a continuance. 

Mr. Fendall moved for an attachment against the Hon. 
Mr. Rilfe, of Missouri, and asked if the Court had any power 
to coerce the attendance of a member of Congress ? 

Mr. Crittenden, in support of the power of the Court to 
compel the attendence of the witness who had treated the 
process of the Court with contempt. He contended that no 
niember of Congress could plead privilege as a matter of 
right, nor plead it as an excuse unless his legislative duties 
were so pressing and the public interest so important as to 
require his attendance to them. 

The Court decided not to issue the attachment against 
the Hon. Mr. Rilfe, who has declined to attend as a witness. 

May 7, 1846. 

After argument by counsel the Court was of opinion that 
the defendant was entitled to a new attachment against Mrs. 
Linn, and consequently postponed the trial until the attach- 
ment could be returned. 

Mr. Crittenden, on behalf of the prosecution, named the 
second Monday in November for the time of trial, and read 
a formal consent signed by the Hon. Mr. Benton and the 
District Attorney, providing that a commission may be is- 
sued to take the testimony of Mrs. Linn before two Justices 
of the Peace in the City of St. Louis, within fifty days from 
the present date, three days' notice being given to Messrs 
Lawliss, Grant and Guyer, of said city, attorneys. 

March 4, 1847. 

Mr. Maulby moved for a further postponement of the trial, 
on the ground of the unavoidable absence of the defendant 
at Annapolis, and the necessary absence of Mr. Jones, senior 
counsel, who was engaged in the Supreme Court. 

The motion was resisted by Mr. Preston and Mr. Fendall. 

The Court made the following decision : 

If the defendant or his counsel will admit the publication 
here of the supposed libelous miatter charged in the indict- 
ment, and the publicatk)n of which would be admitted in a 
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regular plea of justification, or agree to take the deposition 
of Mr. Hopkins immediately, and shall agree to file by 
Saturday next, at 10 A. M., a specification of so much of 
the "supposed libelous matter as he intends to justify, the 
cause may be postponed to Monday next, at 11 A. M., when 
the cause must peremptorily proceed to trial. 

March 8, 1847. 

The counsel for the defendant asked leave to abandon all 
the purposes of the defendant of establishing the truth of 
his charges against the prosecuton in this case. 

The counsel for the prosecution congratulated the Court 
on the termination of the cause, and tendered their acknowl- 
edgment to the counsel on the other side for the honorable 
and proper course they had pursued. 

The counsel for the United States considering the object 
of the prosecution to have been fully accomplished, he 
thought it his duty to enter a nolle prosequi on the case. 

The Court signified their approbation of the suggestion 
of the District Attorney, and expressed their gratification 
that an end was put to the case. They directed the nolle 
prosequi to be entered, and it was so entered at the October 
Term of the Court. 
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Henry Carter 
vs. 
J. M. Carlisle, J. B. Gardiner & Co., Frankun Gardi- 
ner AND R. C. Washington. 
In Equity. Decided December 21, 1846. 
Motion to Dissolve an Injunction, 

Upon a motion to dissolve an pearinflr upon the face of the 

injunction upon bill and an- plaintilrs bill, which when 

swer, the charges in the bill taken in connection with the 

being fully met and denied answer upon the points denied 

by answer but denial partly upon belief only as are equiva- 

upon information and belief, lent to the testimony of a wit- 

and the Court upon inquiry ness upon such points, then 

concludes that there are such this injunction should be dis- 

facts and circumstances ap- solved. 

Jos. H. Bradley, Counsel for Carter. 

Lenox and J as. M. Carlisle, counsel for defendants. 

It appears that Mr. Washington was engaged in this 
city in 1845 ^^ ^^ ^U goods business, and had some of his 
paper remaining out in September in the same year, at 
which time he and Mr.. Carter became partners in the same 
business; that they continued as partners till January, 1846. 

During the partnership all Mr. Washington's paper was 
retired, and the partnership paper substituted to an amount 
upon which the parties differ; that the terms of dissolution 
were that Mr. C. should take goods to the amount he invested 
in the partnership, and make a further purchase of $3,000 of 
goods from Washington, and that Washington should pay 
all the debts, and that he would indemnify Carter and hold 
him harmless. Mr. C. charges that Washington, Gardiner 
& Co. and F, Gardiner, after the dissolution, by false and 
fraudulent representation, induced the other creditors of the 
firm to extend the partnership paper; and by the same 
means induced them to sell Washington a large stock of 
goods on credit and under the assurance that no lien ex- 
isted or should be given upon any of the stock. Yet (he 
charges) three days after the goods were received in Wash- 
ington he (W.), in pursuance of a fraudulent agreement 
with Gardiner & Co. and F. Gardiner, made a deed of all 
he possessed to J. M. Carlisle, in trust for the benefit of said 
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G. & Co. and F. G. Mr. C. prays upon these grounds, in- 
somuch as he is bound upon the partnership paper outstand- 
ing, and not upon Washington's individual debts, and all 
Washington's assets are conveyed to the use of said Gardi- 
ner & Co. and F. Gardiner, that the deed be set aside, and 
a receiver appointed for the benefit of all the creditors. 

Under the deed mentioned above Mr. Carlisle, as trustee, 
took possession of the goods, and was about to sell them 
when Mr. Carter filed this bill (June 22, 1846) and obtained 
an injunction restraining him from so doing. 

The defendants answered the bill, and denied every alle- 
gation of fraud, confederacy and false representation charged 
therein, as well as many of the statements of fact. 

Dec. 2ist, 1846. 

His Honor Judge Morsell, after reviewing the facts in the 
bill and answer, and remarking that the charges in the bill 
carefully met and denied by the answer, as far as charges 
against these defendants, proceeds to inquire .whether there 
are such circumstances appearing upon the complainants' 
case as would be equivalent to the testimony of a witness in 
support of the answer upon these points denied by belief 
only, and, after detailing them, concludes that these facts 
and circumstances appear to me to be entirely inconsistent 
with the supposition that there was any lien or trust on the 
stock of goods conveyed by the deed, as claimed by the com- 
plainant, Carter, and that these circumstances, taken in con- 
nection with the answer, which expressly denies all notice 
of such lien, are sufficient to overcome the allegations in 
the bill. 

If there even were such an agreement as stated in the bill, 
I think it must be considered as personal, and that the com- 
plainant tnisted to the personal security and personal con- 
tract of Washington, of which contract the defendants have 
had no notice. 

The fact that Carter still enjoys the benefit of the part of 
the agreement which gave him possession of so great a part 
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of the goods, thereby affirming the agreement, as before 
alluded to, his silence again during a period of time long 
enough to have made himself more fully acquainted with all 
the circumstances he complains of without warning the 
public thereof, and the other circumstances before stated, 
arc sufficient in mv mind to show that there is no truth in 
the charge. I think the condition also sufficiently proved, 
and on the whole think the injunction ought to be dis- 
solved. 

The opinion of his Honor Judge Dunlop was to the same 
point and effect. 
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Ex parte James W. Schauwrurg. 
At Law. Decided Decided Dec, 31, 1846. 
An application for a rule to show cause why a mandamus 

should not issue. 

On a petition for a rule on the Register. Held, that the 

President of the United power to remove vests in the 

States, the Secretary of War power to appoint. That this 

and the Adjutant General of power is a discretionary one 

the Army of the United States, conferred by the Constitu- 

to show cause why a writ of tion upon the Executive, and< 

mandamus shall not issue to cannot be questioned by the 

reinstate the petitioner to his Courts, and that mandamus 

rank and position in the Army will not lie in such case. 

Counsel for petitioner, Geo. M. Bibb, Jno. H. Eaton and 
Richard S. Coxe. 

The petitioner claimed that he had a legal vested right 
to the office of First Lieutenant in the ist Regiment of 
Dragoons in the service of the United States, to rank from 
March i, 1836, and that in violation of his rights and of the 
law he has kept out of the use, enjoyment, proper service and 
emoluments and honor of said office. 

On the above application the Court made the following 
decision : 

The application in this case is for a rule to show cause 
why a mandamus should not issue, &c., to restore Lieutenant 
Schaumburg to the service and the Army Register as First 
Lieutenant of Dragoons, from which official Army Register 
President Polk ordered the name of James W. Schaumburg, 
Esq., to be erased, as haying been irregularly printed there, 
but without reproach to Mr. Schaumburg. 

We are perfectly satisfied that the rule ought not to be 
granted. We think the subject of the petition is one which 
the Constitution has confided exclusively to the Executive 
discretionary power, and that it is not for this Court to in- 
quire into the grounds or reasons of the President's action 
in the case. 

The appointment was made by the President and con- 
firmed by the Senate. The commission was during pleas- 
ure. Whose pleasure? That of the appointing power, no 
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doubt; and as incident to the power of appointing In sucli 
cases, is the power of removal. 

In Ex parte Duncan N. Honer, Judge Story, in delivering 
the opinion of the Court, says: "In the absence of all con- 
stitutional provision or statufory regulation, it would seem 
to be sound and necessary rule to consider the power of re- 
moval as incident to the power of appointment; and it has 
been settled that in all such cases, although the crfficer was 
appointed by the President and Senate, the power of such 
removal is vested in the President alone. 
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Mary Ann Van Ness 



vs. 



Cornelius P. Van Ness^ Adminstrator of the Estate 

OF John P. Van Ness. 

At Law. Decided December 29, 1846. 

On an Issue sent up from Orphans^ Court 



That the admissions and ac- 
knowledrments of the parties 
to a pretended marriage, al- 
leged to have taken place in 
Pennsylvania, but not solem- 
nized as required by the stat- 
utes of that State, are not 
sufficient, under the decisions 
of the courts of that State, to 
establish the fact of a valid 
marriage between the parties. 



when only made in the pres- 
ence of each other, and not 
in the presence of a third 
party, and the Court instructed 
the jury to bring in a verdict 
accordingly. 
A verdict of eleven jurors of the 
panel of twelve to that effect 
was accepted and ordered to 
be recorded by the Court. 



Robert J. Brent and Henry May, Counsel for the 
Plaintiff. 

James M. Carlisle, Joseph H. Bradley, R. S. Coxe and 
Henry D. Gilpin, Counsel for the Defendant. 

The plantiff claimed that she was the widow of the late 
John P. Van Ness and entitled to preference in the admin- 
istration of his estate, and that the letters of administration 
granted to Cornelius P. Van Ness, the brother of the de- 
ceased, be revoked, and the administration of the estate be 
granted to her. That she was married to the said John 
P. Van Ness August 6th, 1845, by an alderman in Phila- 
delphia, Penn. 

The adminstrator, Cornelius P. Van Ness, in his answer 
says that the true name of the plaintiff is Mary Ann Connor, 
and that she is not the widow of said John P. Van Ness. 

It was adduced in evidence on the trial that Connor, the 
husband of the plaintiff, left Washington about seventeen 
years ago, since which time he has not been heard from, and 
that the plaintiff had heard many years ago that he was 
dead. 

The following issue was brought up from the Orphans' 
Court, Causin, judge. 
9 
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August 20, 1846. 
** Whether Mary A. Van Ness be the widow of John P. 
Van Ness or not." 

November i, 1846. 

A motion was made by Mr. Brent that Nov. 9th be set 
for trial of this case. 

Mr. Carlisle objected, because the petitioner had given 
notice that she intended to take evidence in Philadelphia, 
the purport of which they were ignorant of, and conse- 
quently must object to the fixing of any day till this evi- 
dence was taken. 

The Court refused to grant the motion. 

November 18, 1846. 

Mr. Brent opened the case in behalf of the plaintiff. 

After alluding to several disadvantages under which his 
client labored, he gave a sketch of how General Van Ness 
became possessed of his property, and alluded to the fact 
that he had left no will. The real issue was who should be 
the administrator. He gave a sketch of Mrs. Van Ness' 
life. While she kept a boarding house in this city she be- 
came known to General Van Ness, and that he was infatu- 
ated with her, and that she erred, and that an offspring was 
born of these parties; yet she had importuned him for the 
reparation due her. That he would prove that he had rec- 
ognized her as his wife. He then alluded to the marriage 
having taken place in Philadelphia on the '6th of August, 

1845. 

Mr. Carlisle opened for the defence. He pronounced 

the case a most extraordinary one. He charged perjury, 

not only to the party claiming, but as also calculated to 

bring perjur>' upon the soul of another. On the 7th of 

March last General Van Ness died. 

I>ECEMBER 12, 1846. 

The case was closed on the part of the defence. 
Mr. Brent, on the part of the plaintiff, called Samuel 
Stettinius, when, after his being sworn his testimony was 
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objected to on the part of the defence as not being in 
rebuttal. 

In the argument Messrs. May and Brent both declared 
that, by the evidence of this witness, they could prove cer- 
tain circumstances which would establish the genuineness 
of one of the letters whose genuineness was disputed by 
the defence. 

The Court sustained the objection of the defence. 

December 16, 1846. 

The following question was put to a witness: 

Do you know General Van Ness' reputation for chastity? 

Mr. Carlisle remonstrated against opening the tomb and 

bring forth for the amusement of the public the foibles 

and failings of the dead. 

Mr. Brent replied, and argued that this uttering of eulo- 
gies upcm the dead and dealing out damnation to the living, 
was more unjust. 

The Court, after consultation, ruled the evidence to be 
inadmissible. 

December 21, 1846. 

On the closing of the testimony, Mr. Bradley asked for 
the following instructions: "That even if the jury shall be- 
lieve the whole evidence given on the part of the petitioner 
to be true, still there is no evidence from which the jur\' 
can lawfully infer that a marriage did ever m fact take place 
between her, the said petitioner, and John P. Van Ness." 

He first contended that they were not married by the law 
of Pennsylvania (Hantz ^j. Sealy, 6 Binney, 405), and that 
cohabitation and repute are necessary. That the opinions 
of the aldermen that the statute was obsolete, and was not 
to be set up against the decision of the Supreme Court of 
that State, yet that they fully sustained the case in 6 Binney. 
That a man and a woman riding out in a hack, and return 
and say they have been married, is not evidence of a mar- 
riage ; that acknowledgements of the parties made out of the 



L 



n 



254 Van Ness v. Van Ness. 

presence and hearing of others was not evidence of a 
marriage which affects third parties. He cited Church vs. 
Hubbart, 2 Cranch, 237; Dalryntple vs. Dalrymple, 2 Hag- 
gard Cons, R., 54; Brush vs. Wilkins, 4 Johnson Ch., 520; 
Mostyn vs. Fabricos, ist Cowper, 161 ; i Greenleaf on Ev., 
§ 107, as to who should determine what was the law in rela- 
tion to marriage in Pennsylvania, and that the aldermen 
were not instructed in the law as required in those cases, 
and therefore their evidence of what established a marriage 
was not sufficent. That the evidence of Mr. Gilpin, who 
said he knew of no other law than the statute, and the de- 
cisions of the Supreme Court of the State contradicted the 
aldermen, and was entitled to a preference. 

He, therefore, said the only evidence of the law of Penn- 
sylvania before the Court was the statutes and the decisions 
of the Supreme Court of that State. The statutes, it was 
not pretended, had been complied with; and the decisions 
of the Court required an acknowledgment by both parties 
in the presence of another party. 

Mr. Brent followed in opposition to the prayer, and re- 
viewed the whole law relative to the matter, adducing many 
new authorities for the purpose of showing that there had 
been sufficient evidence for a jury to pass upon, and for 
them to say whether a marriage had taken place or not. 

December 29, 1846. 

The Court decided to give the instructions in the follow- 
ing words: "Upon the whole evidence aforesaid, if the same 
shall be believed by the jury to be true, there is no evidence 
from which the jury can find that the said petitioner was 
lawfully married to the said John P. Van Ness." 

Judge Morsell delivered his opinion upon the case, and 
announced the decision of the Court. Judge Dunlop also 
gave his opinion at length, setting forth the reasons from 
which he concurred in the opinion delivered by Judge 
Morsell. Chief Judge Cranch did not sit, as he was unwell. 

Mr. Brent filed twelve bills of exceptions to the instruc- 
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tions, and asked the privilege of addressing the jury upon 
the evidence of the case. 

The Court denied there was any evidence before the jury, 
and refused to hear fitrther argument upon the testimony. 

One of the jurors asked leave to be absolved from render- 
ing a verdict agreeable to the instructions of the Court, as 
he stated that he could not conscientiously do so. 

The Court said there was no evidence before the jury, 
and the responsibility rested with the Court. 

After some consultation, the foreman of the jury asked if 
eleven jurors could give a verdict. 

The Court said they could not. 

The juror was allowed to retire from the jury-box, and 
the remaining eleven jurors returned to the Court a paper 
in the form of a verdict that, under the instructions, they 
find "that Mrs. Mary Ann Van Ness is not the widow of 
John P. Van Ness." ^ 

The verdict was recorded and the jury discharged. 

The certificate of the finding of the jury was sent down to 
the Orphans' Court. The exceptions to the rulings of the 
Circuit Court did not accompany the certificate. 

A writ of error was sent to the Supreme Court of the 
United States.* 



*This case was brought up by writ of error from the Circuit 
Court to the Supreme Court of the United States, and on motion 
to dismiss the case by the attorney for Cornelius P. Van Ness, ad- 
ministrator of John P. Van Ness, it was so ordered, Chief Justice 
Taney deciding that there was no final judgment, order or decree 
in the Circuit Court; that the certificate of the finding of the jury 
transmitted by the Circuit Court to the Orphans' Court was not 
such a final judgment, &c., as is included within the statute of 
February 27, 1801. See 6 How., 62. 
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REPORTS OF CASES 

DECnNED IN THE 

Circuit Court of the District of Cubmbia 

FOR THE 

COUNTY OF WASHINGTON. 

MARCH TERM, 1847. 



Bank of the United States 



vs. 



George Bom ford. 
At Law. Decided April 19, 1847. 
Scire Facias to Revive a Jud g m ent . 



The Bank of the United States 
made several partial assign- 
ments of assets to different 
bodies of trustees, assigning 
to each a different class of 
assets and specifying the ob- 
jects for which each assign- 
ment was made. In one class 
of these assignments it in- 
cluded the judgment in this 
case. 

The defendant tendered pay- 
ment of this judgment in a 



manner not cantemidjiied by 

the terms of the assipnmK, 
which embraced this iti4p 
ment, to wit, pajroieot in the 
paper of the bank vrlikii he 
had purchased at a lar^-e dis- 
count. 
Heid^ That the truHees could 
not vary the terms of this 
trust, and must accept pay- 
ments as designated tn the as- 
signments of the assets to 
them. 



The following statement of facts was submcttfid to the 

Court for its decision: 

Clement Cox, attorney for the plaintiff. 
W. L. H. Smith for the defendant. 

The Bank of the United States, the above legal plaintiff, 
made several partial assignments of assets to diffen^nt sets 
of trustees for different objects, and among them: 

(These assignments not to be considered by the Court 
unless admissible in evidence in this cause.) 
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isL To James Dundas et, aL, 'May ist, 1841, to secure cer- 
tain assets, including above debt. 

2d. To James Robertson et. al., of June, 1841, for other 
assets, to secure the holders of the bank's paper circulation, 
&c. 

Richard Smith was appointed agent for each set of trustees, 
and as such, on the application of defendant, agreed to receive 
payment of the above debt in paper of the bank, supposing at 
the time that the debt was included in the second assign- 
ment above, under which the trustees had authorized such 
payments to be received. Under this agreement the de- 
fendant purchased paper at a heavy discount and offered to 
pay with it; but Mr. Smith, having then discovered that 
the debt was included in the first assignment, under which 
such payments were not sanctioned, declined to receive pay- 
ment in the paper, and thereupon the defendant sold the 
paper at an advance on the cost. 

The defendant now claims that he has still the right to 
pay in such funds, which is denied by the plaintiff. 

It is admitted that the assignment of the above judgment 
has not been entered on the docket, and that no notice of 
the assignment first mentioned was given to defendant by 
plaintiff until after said tender, and that when Mr. Smith 
agreed as aforesaid to receive payment in the bank's paper, 
his motive, as stated, before was not explained to the defend- 
ant. If on the aforegoing statement the Court shall be of 
the opinion that the plaintiff was not bound to receive pay- 
ment in the bank's paper so tendered by the defendant 
under said agreement with said Smith, or in consequence of 
the subsequent sale of said bank paper by said defendant 
was relieved from the obligation to receive payment in like 
paper, as aforesaid, then judgment to be entered generally for 
plaintiff. If the Court shall be of the opinion that under the 
circumstances the defendant was entitled to pay in such bank 
paper and has not lost the right in the sale thereof as afore- 
said, then he shall have the like benefit of such opinion as 
he could have by bill in chancery, and judgment shall be 



258 Bank v, Bomford. 

entered for plaintiff on the .terms that he shall be allowed 
to pay the same in paper as aforesaid, provided that such 
paper shalL be tendered by such certain day, to be named 
by the Court, as a Court of Chancery would in such case 
allow for such tender; and it is agreed that this cause shall 
be considered by the Court as though the several pleas of 
pavnnent tender and set off. were formally entered, &c. 

The Court (Judge Dunlop not sitting) having considered 
this case, is of opinion that the plaintiff was not bound to 
receive payment in the bank paper tendered under the said 
agreement. 

The following endorsement appears on the written opin- 
ion: 

"Mr. Smith desires this case should be considered by the 
Court as if at the time of the submission and decision the 
defendant had purchased other bank paper, which he had in 
Court to the amount of the plaintiff's judgment ready to be 
applied thereto; to which desire the plaintiff's attorney an- 
swered, *I have no objection to this/ " 

The Court to this said, "It makes no difference." 
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Philip R. Fendall and Joseph H. Bradley 

vs. 

Gaspard Tochman. 

At Law. Decided May 17, 1847. 

Issue from Orphans' Court. 

It is not a proper issue to be manage the case in said Or- 

sent up by the Orphans* phans* Court. Under the act 

Court to the Circuit Court of Maryland of 1799, chapter 

for a determination as to 101, section 20 and sections 15 

which of the contending, par- and 17, the Court has no juris- 

ties or counsel has a right to diction in the case. 

Circuit Court of the District of Columbia. 

On the 25th of February, 1847, Gaspard Tochman, a coun- 
selor of this Court, presented to the Court here the follow- 
ing record and order from the Orphans' Court for the County 
of Washington, and prayed that the same may be filed and 
entered in the minutes of the Court, which is done accord- 
ingly in the words following, to wit: 

"Said Gaspard Tochman, an attorney and counselor at 
law duly admitted to practice in the Circuit Court of this 
District, as well as in the Supreme Court of the United 
States, on behalf of the heirs of the late General Thaddeus 
Kosciusko, on the 29th day of January, 1847, having filed 
here in this Court a certain petition for an order of distri- 
bution to one George Bomford, administrator de bonus non 
of said Kosciusko, Philip R. Fendall and Joseph H. Brad- 
ley, also attorneys and counselors, duly admitted to practice 
in the Courts aforesaid, appeared in this Court and repre- 
sented that they alone are authorized to manage the claims 
of said heirs on said Bomford, adminstrator as aforesaid, 
and denied the right and power of said Tochman to inter- 
fere in any manner in the prosecution of said claims, and 
subsequently, to wit: on the 12th day of February, 1847, 
filed here in this Court their petition of that date claiming 
for themselves the power aforesaid, and denying the same 
to said Tochman, to which petition having on the i6th of 
said month filed his answer and thereupon moved in open 
Court for an issue in this cause to be made up and sent to 
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the Circuit Court of the District of Columbia sitting as a 
Court of Common Law, to be there tried according to the 
statute in such case made and provided. 

"This Court now here orders and directs the following 
issue to be framed and made up, and sent and certified the 
same to said Court, to be there tried according to the statute 
in such case made and provided, viz: In which of the attor- 
neys and counselors at law exists the true power and au- 
thority to manage and prosecute said claims of staid heirs of 
General Thaddeus Kosciusko? 

'Nathn. Pope Causin, 

'Judge.' 



And thereupon the said Gaspard Tochman moved the 
Court that a jury may be impanelled and sworn to try the 
issue aforesaid. But the Court having considered the said 
motion and the record and order aforesaid, and the Mary- 
land act of 1799, chapter loi, section 20, and section 15 and 
section 17, refused to gnant the said motion and to order a 
jury to be impanelled, and sworn to try the said issue, being 
of opinion that the said issue is not such an issue as is pro- 
vided for in said act, and that the Court has no jurisdiction 
in the case; and therefore it is, on this 17th day of May, 
1847, ordered by this Court that the case be remanded to 
the Orphans' Court with a certificate of the opnion of this 
Court. 
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HvppoLiTus Eriko et al. 

vs. 

George Bomford et al. 

At Law. Decided May 17, 1847. 

Motion to Strike Out the Appearance of Fendall and Bradley. 

1. It is not the practice of the torney and his client. 
Court to order the name of a 2. The Court will not decide 
counselor or attorney to be which of the contending coun- 
stricken oS in any particular sel has the better right to con- 
case who has entered his ap- trol the causes in which they 
pearance. It is a matter that appear. This, also, must be 
must be decided by the at- left to their clients. 

Statement of case and decision of the Court. 

On the 12 of April, 1847, Gaspard Tochman, Esq., 
claiming to be an attorney, solicitor and counsel of the 
plaintiffs in the above entitled cause depending in the Cir- 
cuit Court of the District of Columbia, and whose name 
in December, 1845, had been entered upon the docket of 
the Courts together with the names of Joseph H. Bradley 
and P. R. Fendall, Esqrs., also claiming to be attorneys, 
solicitors and counselors of the plaintiffs in the said cause, 
movM the Court: 

That the names of Messrs. Fendall and Bradley be stricken 
off the docket in all the 'cases of the Eriko branch of the heirs 
and next of kin of General Thaddeus Kosciusko; in other 
words, "that they be not permitted to appear for the heirs 
in any of said cases, for want of authority." And he asks 
leave to file certain papers in said cause to show his own 
authority, and the want of authority in Messrs. Fendall and 
Bradley, to appear for the Eriko branch of the heirs. The 
Court refused to permit him to file the said papers, but 
permitted his motion to be entered upon the docket. 

It appears by the records of the Court that in December, 
1845, there had been a rule laid on those parties to give 
security for costs. This security was given by Messrs. 
Kendall, Bradley and Tochman, and their appearance was 
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entered in their own hands respectively upon the dockets 
and the papers in all the cases of the Eriko family. 

When an attorney or counselor or proctor of this Court 
offers to appear in any cause depending, or any suit to be 
brought in this Court, the Court does not generally require 
evidence of his authority. They have such confidence in 
the gentlemen of the bar as to believe that they would not 
attempt to impose on the Court, and after the appearance 
has been entered it is not the practice of the Court to order 
it to be stricken off in any particular case without the con- 
sent of the attorney or counselor who has entered the ap- 
pearance. We have no recollection of any such order in 
this Court or in any other. It is a matter between the 
client and his attorney. The Court will not undertake to 
decide which of the contending counsel has the better right 
to control and manage the respective causes in which they 
appear. It is a question which must be left to their con- 
stituents, who have the right and the authority to grant and 
revoke from time to time such powers as they deem proper 
and expedient. 

The Court must therefore overrule the motion to order 
the names of Messrs. Fendall and Bradley to be stricken off 
the docket in the cases of the Eriko branch of the heirs of 
Gen. Kosciusko, and it is ordered that Mr. Tochman have 
leave to take from the Clerk's office all the papers which he 
has produced and offered to file in support of his motion. 
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Joseph H. Bradley 

vs. 

Gaspard Tochman. 

At Law. Decided May i7th^ 1847. 

Information Against the Defendant as an Attorney, 



1. The profession of an attorney 
is of great importance to an 
individual, and the prosperity 
of his whole life may depend 
on its exercise. The right to 
exercise it ou^ht not to be 
lightly or capriciously taken 
from him. 

2. The discretion to remove or 



suspend an attorne^*^ or coun- 
selor ought to be exercised 
with great moderation and 
judgment, and the power to 
remove or suspend is one 
which ought to be exercised 
with great caution, and upon 
good and sufficient grounds. 



The complainant submitted the following points : 

In Burr*s case, pages 14 and 15, "The Court has power 
to punish for any ill-practice attended with fraud and cor- 
ruption, and committed against the obvious rules of justice 
and common honesty. Is not the respectability of the Court 
in some measure connected with that of the bar? A regard 
to the purity of the administration of justice demands that 
the bar should be pure and honest, and if possible highly 
honorable. The members of the bar in this country act in 
the double capacity of attorneys and counselors. As coun- 
selors the Court reposes in them great confidence. It can- 
not doubt their honor and integrity, and it is the duty of the 
Court to see that they conduct themselves in such a manner 
as to deserve their confidence." 

The case of Brownsall, Cowp., 839, decides the principle 
that the Court will strike from the rolls an attorney who, by 
his conduct, although not official, has shown himself not to 
be a fit person to be an attorney. 

The same doctrine prevails in Virginia. In Leigh's case, 

1 Mun., 481, Judge Rown says: "None are permitted to act 
as such (attorneys) but those who are allowed by the judge 
and certified by the Court of the County of their residence 
to be persons of honesty, probity and good demeanor." 

In the case of James A. Porter (United States vs. Porter 

2 C. C. C, 60), of this Court, the Court says: "It is the 
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duty of the Court to see that the members of the bar main- 
tain the purity of character of that profession, which Lord 
Mansfield has justly said should be free from all suspicion. 
It is bound to discountenance and to punish every direct at- 
tempt by any of its officers to obstruct the due administra- 
tion of justice, and there are standing at this bar gentlemen 
of high and honorable character for legal science, and for 
moral and professional integrity, to whom we should do in- 
justice if we compelled them to associate with men of an 
opposite character." 

Opinion of the Court: 

On the 24th March, 1847, Mr. Jose|rfi H. Bradley an attor- 
ney and counselor of this Court, filed a paper purporting 
to be a complaint against Gaspard Tochman, also an attor- 
ney and counselor of the Court, the substance of which 
complaint, as I undestand it, is: That Mr. Tochman, after 
having agreed to unite with Messrs. Bradley and Fendall 
in the prosecution of the claims of the heirs of General Kos- 
ciusko, and to share equally the compensation which they 
might receive therefor, and having been informed of and 
acquiescing in an arrangement to procure, with the aid 
of Mr. Bodisco, the Russian minister, a power of attorney 
to Mr. Fendall and such other person as he might associate 
with himself, except Mr. Tochman, whom Mr. Bodisco 
could not recognize on account of his political offences in 
Poland, endeavored to defeat that arrangement by letters 
written by him to Mr. Bodisco and to some of the heirs of 
General Kosciusko. In support of this charge Mr. Bradley 
produced a copy of Mr. Tochman's letter to Mr. Bodisco, of 
the i8th of January, 1847, ^^^ of Mr. Bradley's letter to 
Mr. Tochman, of the 9th of January, 1846, informing him 
of the proposed arrangement to obtain the power of attor- 
ney to Mr. Fendall. 

Mr. Tochman, in his answer, avers and charges that he 
never did, as is alleged, agree to the suggestions contained 
in Mr. Bradley's letter of the 9th of January, 1846, and 
refers to sundry documents and papers filed with his answer. 
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The question whether he did agree to the suggestions 
contained in that letter is a question of fact which we do 
not deem necessary to be decided by the Court in the pres- 
ent state of the case, because, if he did so agree and after- 
wards refused to be bound thereby, such refusal might not 
imply such misdemeanor and moral obliquity as would jus- 
tify the Court in expelling him from the bar; and if he did 
not so agree he has not been guilty of a violation of good 
faith in endeavoring to defeat that arrangement. The whole 
ground of our jurisdiction in such a case is the power and 
authority we have to expel an attorney or counselor of the 
Court for misbehavior. If his offense be not such as would 
justify his final expulsion, or at least a temporary suspen- 
sion of his functions, and if the charge, as made, do not 
amount to such an offense, the Court, as we think, ought 
not to go into an investigation of the matter, because it 
would lead to no practical result. It is true that the Court 
may reprove and censure an attorney or counselor for con- 
duct not amounting to such a misdemeanor as would justify 
his expulsion or suspension; but -in cases of this inferior 
grade, we ought not, perhaps, to act in a summary way 
when the parties aggrieved can have adequate relief in the 
ordinary course of law. So far, then, as regards the charge 
of Mr. Tochman for violation of the arrangement made by 
Messrs. Fendall and Bradley with Mr. Bodisco, the Court does 
not deem it necessary to pursue the investigation further, but 
will leave it to the parties themselves, the clients, to make 
their own arrangements, as to the powers they may think 
proper to give to their attorneys. 

Another ground of complaint by Mr. Bradley in his state- 
ment is that the letter to Mr. Bodisco contains averments 
which he says "are in the main absolutely untrue, so far as 
his action is detailed." 

In that letter of the i8th of January, 1847, Mr. Tochman 
says: "Under my control then, and through my exertions 
only, the right of the heirs is already established to the 
whole fund, and had Messrs. Fendall and Smith done their 
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duty, had they not permitted Mr. Bomford to collect the 
money of the estate and to speculate therewith, we could 
receive now the whole fund without any further litigation;" 
and in the same letter Mr. Tochman says: "It is to be ex- 
pected, and cannot surprise neither your Excellency nor the 
Government of His Majesty, that if the power of attorney, 
intended to supersede me, comes and be made use of, I 
shall defend my rights by all possible means. Let us then 
suppose that the present administration shall refuse to in- 
terfere on my behalf in this controversy, because the heirs 
of Kosciusko are the subjects of His Majesty and within his 
exclusive power, my course would be to sue Messrs. Fendall 
and Bradley to set aside their power of attorney, as obtained 
by undue means and contrary to law." 

These extracts contain the strongest grounds of the com- 
plaint of Mr. Bradley against Mr. Tochman in this part of the 
case. 

It will be perceived that he does not. in that letter, charge 
Messrs. Bradley and Fendall positively and directly with 
obtaining a power of attorney by undue means, but says "if 
the power of attorney comes and be made use of he shall 
defend his rights by all possible means; and that his course 
would be to sue Messrs. Fendall and Bradley to set aside 
their power of attorney as obtained by undue means and 
contrary to the law." 

It seems to us that this, at most, can only amount to a 
threat by Mr. Tochman. that if the power of attorney comes 
and be acted upon his course would be to use lawful means 
to set it aside on the ground that it was obtained by undue 
means. It is not a direct averment that undue means were 
or had been used, but that he should, on that ground, at- 
tempt to set it aside. He does not state what were the un- 
due means by which the power of attorney, if made, would 
be obtained, nor that those means would \)t fraudulent; but 
that if obtained, it would be obtained "contrary to law/* 
Although Mr. Tochman did not, in his letter to Mr. Bodisco. 
state what the undue means were, yet we think it appears 
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on the face of Mr. Bradley's complaint, and the documents 
which he had adduced in support of it, that Mr. Tochinan 
considered the application of Messrs. Fendall and Bradley 
to Mr. Bodisco for his official aid in procuring a power of 
attorney to them, to the exclusion of Mr. Tochman," as un- 
due means, to which he alluded in his letter to Mr. Bodiscr. 

In its most inflamed sense it may amount to an accusation 
that they were uniting with the Russian Government to op- 
press him by operating on the fears of his clients to exclude 
him from the conduct of their suit. We assume the charge 
to be gratuitous and groundless, as we have no doubt it is; 
still we must look at Mr. Tochman, as he represents him- 
>clf to be, an exile from his native country for his political 
opinions, and make some allowance for the suspicions whicfi 
would occupy his mind at the interference of Mr. Bodisco 
to exclude him from the case. He may have accused wronj^- 
fully, untruly, yet not willfully. 

In the case of Ex parte Levi S. Burr, in 9 Wheaton, 529, 
the Supreme Court says: "The profession of an attorney is 
of great importance to an individual, and the prosperity of 
his whole life may depend on its exercise. The right to 
exercise it ought not to be lightly or capriciously taken from 
him." And again, the discretion to remove or suspend 
"ought to be exercised with great moderation and judg- 
ment." And again, "the power is one which ought to l)e 
exercised with great caution." 

The Court feels it their duty to maintain the respectability 
of the bar among themselves, but it does not perceive in the 
conduct of Mr. Tochman such plain intentional misconduct 
as to call for the summary jurisdiction of tl?'.5 Court in the 
present case. 
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Ex Parte Gaspard Tochman. 

At Law. Decided May 22, 1847. 

Motion to Withdraw Papers Filed with his Answer to Mr. 

Bradley's Information, 

The central rule that the orig- there are no parties litigant 

laaf papers filed in a suit shall before the Court, and the 

not be withdrawn without Court sees no use in retain- 

leaTing attested copies does ing them, 
not apply to a case in which 

Circuit Court of the District of Columbia. 

On the 19th of May, 1847, after the Court had given its 
opinion in regard to the information given by Mr. Bradley 
to iht Omrt containing certain charges against Mr. Toch- 
flMB* hat MOt asking for any specific remedy or proceeding 
against him, Mr. Tochman nioved for leave to withdraw the 
papers whidi be had filed with and referred to in his answer 
to those iimsgts, the Court having decided that the case 
did amt in his c^inion call for the exercise of its summary 



"the information did not ask for any specific remedy, 
Ixit left the fubject entirely to the discretion of the Court, 
it seems to be a question between Mr. Tochman and the 
Coait only whether the Court shall permit the papers filed by 
him to be vfithdrawn without leaving attested copies. There 
benag no parties litigant before the Court, the general rule, 
that the original papers filed in a suit shall not be withdrawn 
Miithout leaving attested copies, does not seem to be appli- 
cable to the present case. There is no person who can claim 
any right to have the papers retained, and we can see no 
use in retaining them. If, however, any person desires to 
have copies of any of them before they are withdrawn, the 
Court will permit such copies to be taken at the cost of the 
persons requiring the same, and for that purpose the papers 
will remain as they are until the 29th day of this month, on 
or after which day the papers filed by Mr. Tochman with 
his answer as aforesaid may be withdrawn by him. 
By order of the Court, 
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United States 

vs. 

Enoch Tucker. 

Criminal Court. Decided June 24, 1847. 

Indictment for Obstructing the Public Highw^, 

On an indictment for obstruct- be established by th^ pobUc 
ing a public highway, the records of tl)e courtt ^ the 
legality of the highway must indictment Witt be diipilisfd. 

P. B. Key, attorney for the United States. 
Joseph H. Bradley, counsel for the defendant. 

On the following indictment: 

The jurors of the United States for Washington County 
aforesaid, on their oaths to present Enoch Tucker, late 4t 
the county aforesaid, merchant, on the I4di day of Deceitt* 
ber, 1846, with force and anus, at the eaont^ afomaid, 
a certain road being a common higbvay icadioff frocn 
Bladensburg, Piscataway and the Alexandria Fctfy to BI»» 
densburg, known as the old Bladensburg Road, tuicd lor all 
the good citizens of the United States, and their honti, 
coaches, carts, wagons and carriages, to go, return, pms, re* 
pass, ride and labor in, on and along the same at their free 
will and pleasure, unlawfully and injuriously did obstruct 
and stop up by pulling and placing a certain wooden fence 
on and across the said common highway, &c«, to the great 
damage and common nuisance of all the citizens going and 
returning, passing, repassing, riding tnd laboring in and 
along the said common highway, to the said example of all 
others in the like case offending and against the peace and 
Government of the United States. 

P. B. Key, 

United Stain Attoniiy. 

•He is charged in the indictment with closing the old road 
leading from Bladensburg to Piscataway, and which runs 
through his farm on the east side of the Eastern Branch of 
the Potomac River, and which, according .to the evidence, 
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has not been used as a road for more than twenty years, as 
there are two good roads leading to the above place, and 
always kept in good repair by the bridge company. 

The Court adhered to the decision in the case of United 
States vs. Schwartz, who was charged with the same offence, 
wherein it was decided that all public roads in the county 
must be shown as such from the public records of the 
Court, which was not done in this present case. 

The District Attorney entered a nolle prosequi. 



REPORTS OF CASES 

DECIDED IM THE 

Circuit Court of the District of Columbia 

■ 

FOR THE 

COUNTY OF WASHINGTON. 

OCTOBER TERM, 1847. 

William Cranch, Chief Judge; James S. Morsell and 
Ja^mes Dunlop, Associate Judges. 



James Thecker and James A. Thecker 

vs, 

Thomes M. Milburn. 

At Law. Decided October i7th^ 1847. 

Appeal from Justice of the Peace, Henry Reaves. 

The holder of several notes, amount of all the notes corn- 
made by the same party, may bined exceeds the jurisdiction 
elect to bring separate action of the justice will not oust the 
in a justice's court on each justice of jurisdiction, 
note, and the fact that the 

Counsel for the appellants, Robert Ould. 
Counsel for the appellee, Laurence. 

The Theckers had given two joint promissory notes, 
bearing the same date, to T. M. Milburn, each note for $36 
with interest, one payable in four and the other in six 
months. 

After both of the notes had fallen due a warrant was 
issued on each, and Milburn obtained judgment on each. 

The Theckers appealed, on the ground that both notes 
ought to have been embraced in one suit, and that then the 
amount would have exceeded the magistrate's jurisdiction. 
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For the appellee it was contended that each note consti- 
tuted a separate cause of action, and that the magistrate 
was right in giving a separate judgment on each. 

The Court sustained the appellee's point, and affirmed 
the magistrate'^ judgment with costs. 



William A. Harris 
vs. 
Thomas Berry. 
*" At Law. E^cided October i8th, 1847. 

Quantum meruit for carpenter's work and labor upon the rf*^- 
fendant's house, in Prince George's County, Maryland. 
Verdict for the plaintiff for $1,500. 



On the question whether the 
plaintiffs witness can be cross 
examined by the plaintiff to 
discredit himself by confess- 
ing on oath that he had made 
a different and inconsistent 
statement of the matter, Ae/d. 

1. The plaintiff cannot, for the 
purpose of impeaching the 
general character of his wit- 
ness for veracity, give in evi- 



dence facts which would not 
be admissible upon a direct 
examination-in-chief. 
2. There is no difference in prin- 
ciple between giving general 
evidence of particular facts, 
the effect of which is to de- 
stroy the general character of 
the witness for veracity, and 
which would not be admiss- 
ible for any other purpose. 



Motion for a new trial. 

Brent & Brent, counsel for the plaintiff; Joseph H. 
Bradi-ey, for the defendant. 

The defendant moved the Court for a new trial — 

1st. On the ground that the verdict was against the law 
and the evidence. 
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2d. That the Court erred in admitting evidence to go to 
the jury against the objection of the defendant. 

The case appears in the following decision of the Court: 
This is a motion by the defendant for a new trial on the 
ground that the Court permitted the plaintiff's counsel, who 
had been surprised and disappointed by his witness, who 
testified that certain charges in the plaintiff's account were 
too. hig^, although he had before examined the account and 
declared it to be correct and that the amount charged was 
reasonable; whereupon the plaintiffs counsel asked the wit- 
ness whether he had not before examined the account and 
made no objection to the prices charged. 

The counsel for the defendant objected that if the witness 
answered in the affirmative it would not be substantive evi- 
dence in the cause, but would only go to the credit of the 
plaintiff's own witness. 

After a long argument the Court permitted the question 
to be put to the witness and answered, chiefly upon the au- 
thority of Greenleaf on Evidence § 444, and the cases there 
cited. No bill of exceptions was taken. 

The question is whether the plaintiff's witness can be 
cross-examined by the plaintiff to discredit himself by con- 
fessing on oath that he had made a different and inconsist- 
ent statement of the matter. 

All the cases, therefore, which 'show that the plaintiff may 

prove by other witnesses that his first witness is mistaken as 

to the fact, or that the fact was not as stated by the witness. 

ot that the first witness has contradicted himselJF, may be 

hid aside as not applicable to the case. 

^^^ first and principal case relied on by the plaintiff's 

miinsel is Wright vs. Beckett, i Moody & Robinson, 414, in 

^'hich the Court, consisting of Lord Chief Justice Denman 

^tid B^ron Bolland, differed in opinion, so that no order 

as t3.1c^n upon the rule to show cause why a mistrial should 

^^, *^^ granted upon the ground that the evidence of the 

^^^'^^^ft's attorney, who proved that the plaintiff's witness 

^ ^^*"^n) had previously made a different statement incon- 
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sistent with his testimony at the trial, had been improperly 
received. 

The argument of Lord Denman was to show that it was 
competent for the plaintiff to prove by other witnesses that 
the plaintiff's witness, who had surprised the plaintiff by 
his testimony, had previously made another statement incon- 
sistent with his testimony at the trial. The question be- 
tween Ch. J. Denman and Baron Bolland was not whether 
the plaintiff might cross-examine his own witness, and ask 
him whether he had not previously given a different account 
of the facts to the plaintiff's attorney, but whether it was 
not competent for the plaintiff to prove the same thing by 
other witnesses. 

For although the Chief Justice before whom the cause 
was tried at nisi prius had permitted that question to be put 
to the plaintiff's witness, yet in the subsequent argument 
between the Chief Justice and Baron Bolland, no notice is 
taken of the difference between proving the inconsistent 
statement of the plaintiff's witness. 

When Lord Denman, at nisi prius, permitted the plaintiff 
to ask his witness whether he had before given a different 
account of the facts, Sergeant Jones objected, on the ground 
that the obnoxious tendency of the question put by the 
plaintiff was to discredit his own witness, and he might 
have said that such was not only the tendency, but the 
object of the question; for the question was not pertinent 
to the issue, and the answer could not be received as sub- 
stantive evidence in the cause. 

In the cases cited by Ch. J. Denman, in which the party 
calling a witness attempted to prove by other witnessess, and 
not by cross-examination of his witness. 

The right then of the plaintiff to cross-examine his own 
witness in such a case rests upon Lord Denman's decision 
at nisi prius in this case, contradicted by the opinion of 
Baron Bolland, who stated the rule, as it seemed to him to 
be, "that a party in a cause is not to be permitted to give 
evidence of a fact for the purpose of discrediting his own 
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witness, unless such fact is relevant to the issue, and so, f»er 
se evidence in the cause, such proof is to be allowed to be 
given, although it may collaterally have the effect of dis- 
crediting the testimony of his own witness." 

And in p. 432 Baron Bolland said: "With the exception 
of the opinion of the learned judges in Rex vs. Oldroyd. the 
authorities are uniform in establishing that a party cannot 
contradict his own witness but by giving evidence of facts 
bearing upon the issue. It was open to the plaintiff to do 
so in the present case, but he was not at liberty to prove 
that his witness (Warner) had previously made a different 
statement to the attorney, because that was a matter not 
relevant to the issue in the cause." 

Mr. Greenleaf, Vol. i, § 445, says: "Whether the right of 
cross-examination, i. e,, of treating the witness as the witness 
of the other party, and of examining by leading questions, 
extends to the whole case, or is to be limited tp the matter 
upon which he has already been examined in chief, is a point 
upon which there is some diversity of opinion." This seems 
to be an admission that he may be cross-examined to the 
iiiatters upon which he has been already examined in chief. 
But when the plaintiff asks his own witness whether he has 
not made a contradictory statement, is that a cross-examina- 
tion to a matter upon which he has already been examined 
in chief? If it is, yet it is not upon a matter pertinent to 
the issue, and therefore comes under the rule mentioned by 
Raron Bolland. 

In § 449 Mr. Greenleaf says: "It is a well-settled rule 
that a witness cannot be cross-examined as to any fact which 
is collateral and irrelevant to the issue, merely for the pur- 
pose of contradicting him by other evidence, if he should 
deny it, thereby discredit his testimony; but it is not irrele- 
vant to inquire of the witness whether he has not on some 
former occasion given a different account of the matter of 
fact to which he has already testified, • in order to lay a 
foundation for impeaching his testimony by contradicting 
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him." This applies only to the cross-examination of the 
witness of the opposite party. 

In § 455 he says: "But where the question is not mate- 
rial to the issue, but is collateral and irrelevant, being asked 
under the license allowed in cross-examination, it stands on 
another ground. In general, as we have already seen, the 
rule is that upon cross-examination, to try the credit of a 
witness, only general questions can be put, and he cannot 
be asked as to any collateral and independent fact, merely 
with a view to contradict him afterward by calling another 
witness." This also applies to the cross-examination of the 
witness of the opposite party. 

And again he says: "This rule is adhered to even in 
the cross-examinations of witnesses; the party not being 
permitted, as will be shown hereafter (§§ 448, 449, 450) 
to ask the witness a question in regard to a matter not rele- 
vant to the issue, for the purpose of afterward contradicting 
him." In the case of Alexander vs. Gibson, 2 Camp., 555, 
the plaintiff called another witness to contradict the testi- 
mony of his first witness. The question was not made as 
to the right of the plaintiff to cross-examine his own wit- 
ness and so to discredit him. 

Starkie, 1842, Vol. i, p. 211, says: "The credit of a wit- 
ness may be impeached, either by cross-examination, subject 
to the rules already mentioned, or by general evidence affect- 
ing his credit, or by evidence that he has before done or 
said that which is inconsistent with his evidence as to facts 
themselves." This also refers to adversary witnesses. "It 
is perfectly well settled that the credit of a witness can be 
impeached by general evidence only, and not by evidence 
as to particular facts not relevant to the issue, for this would 
cause the inquiry, which ought to be single and confined to 
the matter in issue, to branch out into an indefinite number 
of issues." Questions put to the witness himself upon 
cross-examination, are not, it may be observed, open to this 
objection, since his answer is conclusive as to all collateral 
matter, 1. e,, matters not pertinent to the issue. "In the 



Harris v. Berry. 277 

next place the witness may be contradicted by others who 
represent the fact differently or by proof that he has said or 
written that which is inconsistent with his present testi- 
mony." This also refers to adversary' witnesses. 

In page 216 he says: "And even where a witness by 
surprise gives evidence against the party who called him, 
that party will not be precluded from proving his case by 
other witnesses." In the case of Alexander vs. Gibson, 
before cited, it was held that the party might contradict his 
own witness by proving a material fact relevant to the issue. 

In pages 216, 217, Mr. Starkie says: "Doubt has been 
entertained whether it be competent to a party to impeach 
the testimony of his own witness as to a particular fact by 
proof that on a former occcasion he gave a different account, 
and so to contradict him by his own statement;" and, fur- 
ther, he says: "It is difficult to come to the conclusion that 
the party having called the witness is, as it were, estopped 
from afterward so impeaching his credit." And, again, Mr. 
Starkie says, in page 215: "The ordinary rules as to the 
examination of an achFCXse witness, supply an analogy in 
favor of the affirmation of the witness is apparently an ad- 
verse one." 

From all of these remarks of Mr. Starkie it seems that 
his opinion is that it is competent to a party to discredit his 
own witness by proving upon the party's cross-examination 
of his witness that he had previously made a different state- 
ment of the fact. 

It seems also to be the opinion of Mr. Greenleaf that it 
is competent for a party to prove that a witness whom he 
had called, and whose testimony is unfavorable to his cause 
had previously stated the facts in a different manner. 

In Dunn I'j. Aslett, 2 Moody & Rob.. 122, Lord Denman, 
Ch. J., said: "In Wright vs. Beckett I expressed an opin- 
ion, formed after much consideration, that the plaintiff 
might show that the witness had given a different account 
of the matter; by which different account he had been in- 
duced to call him. I remain of that opinion, and I think 
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on the same principle a party calling a witness may examine 
him as to any fact tending to show he has been induced to 
betray that party." 

In Rex vs. Oldroyd, Russell & Ryan, Crown Cases, 65, the 
witness was not called by the prosecutor, and therefore was 
not his witness. 

In Ewer vs, Ambrose, 3 B. & C, 746, it was held that if 
the witness of the party dissappofnts him he may prove his 
case by other witnesses to discredit him generally. It could 
only go to discredit the witness as to a particular fact rele- 
vant to the issue, to wit, the existence of the partnership. 

In Bradley ix Ricardo, 8 Bing., 57, it was decided that 
"where a party being surprised by a statement of his own 
witness calls other witnesses to contradict him as to a par- 
ticular fact, the whole of the testimonv of the contradicted 
witness is not therefore to be repudiated by the Judge." 

In Holdsworth vs. Mayor of Dartmouth, 2 Moody & Rob., 
153, at nisi prius before Parke, B., he refused to permit the 
defendant to discredit his own witness by proving that the 
witness had made to the attorney a different and contradic- 
tory statement. Parke, B., Said: "Upon consideration I 
think the evidence inadmissible. My doubt at first was 
whether, as the fact was elicited in cross-examination, the 
witness was not made for the purpose the witness of the 
plaintiff; and whether, as to this particular fact, not asked 
in chief, the party calling him might not show he had given 
a different account. I never had any doubt but that the 
opinion of Brother Bolland was right in the case cited 
(Wright z*s. Beckett), if this fact were asked to in the ex- 
amination-in-chief; no, by calling the witness you take him 
for better, and for worse, and must not throw discredit on 
him. I am now satisfied that it makes no difference that 
the fact is elicited upon cross-examination. The effect and 
object of the evidence is to discredit the witness. It goes 
to his general credit to show that he has given a different 
account of the matter before, and it is a clear rule that a 
party has no right to put a witness into the box as a witness 
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of credit, and when he gives unfavorable evidence to call 
testimony to discredit him." 

In Winter vs. Butt, 2 Moody & Rob., 357, a witness called 
for the plaintiff failed to prove the facts expected, and on 
cross-examination stated very important facts for the plain- 
tiff. Crowder, for the plaintiff, in re-examination proposed 
to ask her as to a statement she made to the plaintiff's at- 
torney. This was objected to, and Wright vs. Beckett was 
mentioned. 

Erskine, J. — *'I am decided of opinion that you cannot 
ask the question, Mr. Baron Parke has, I know, so ruled, 
2 Moody & Rob., 133. and I recollect ruling the same way 
myself on the Oxford Circuit, with the approbation of Jus- 
tice Patterson, whom I consulted; and I have since talked 
with several of the judges on the point, and find they are 
generally of the opinion that Mr: Baron Parke's decision is 
right." " 

' In DeLisle vs. Priestman, i Browne, 182, although the 
witness was called for the plaintiff, it was competent to the 
plaintiff to prove he was mistaken in any part of his evi- 
dence by calling other witnesses to rectify the mistake, or 
to swear that on other occasions he had related "the story' 
in a different manner." There it would seem that the mis- 
take was of an important matter relevant to the issue. 

In Queen z's. State of Maryland, 5 Har. & J., 232, the 
prosecutor was permitted by the County Court (Chase, Ch. 
J., and Ridgely, J.,) to give evidence that his witness had 
made a contradictory statement to impeach his credit, but 
that point was not decided, because, as a bill of exceptions 
would not lie in a criminal case, the Court said the ques- 
tion was not regularly before them, and they can only say, 
"If a similar point had been presented to them they would 
have given a different decision." 

In Cowden et aL vs. Reynolds, 12 Serg, & R., 283, it was 
decided that where a party is obliged to call a subscribing 
witness, he may contradict hirn as to a particular fact showing 
that he had told a different story at another time ; the ques- 
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tioii did Mt go to mptasAi his general character for veracity* 
but only a$ |p & lact pertinent to the issue. 

In Brown v§» 0elk>ws, 4 Pick., 194, the witness was called 
by the plaintiff from the necessity of the case, he being a 
subscribing witness., and the Courts permitted the plaintiff 
by another witness to disprove the "^fact which his witness 
had stated. 

In Jackson vs. Lesk, 12 Wend., 106-8, the plaintiff, being 
disappointed by his witness, was permitted to prove his 
case by other witnesses. And Savage, Ch. J., said that 
""the plaintiff, by disproving the facts sworn by his witness 
WocJey, did not violate the rule which prevents a party 
from discrediting his own witness. He did not attack the 
character of Wooley, but proved the facts to be different 
IroRi those stated by Wooley. This he was at liberty to do. 
If this plaintiff calls the subscribing witness to an instru- 
ment, wjbo disproves it, the plaintiff may prove it by other 
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In Stockton & Stokes vs. Demuth, 7 Watts, 39, the Su- 
preme Court of Pennsylvania held that a party will be per- 
mitted to impeach the character or testimony of his own 
witness by other testimony necessarily tending to that ef- 
fect and for that purpose; but having called a witness who 
disproved his case, he is not thereby precluded from resort- 
ing to other evidence to support it. And that a party, by 
calling and examining *a witness accredits him as competent 
and credible, and is estopped from averring the contrary. 
In delivering the c^nion of the Court, Sergeant, J., said: 
"It seems to be a principle of law that a party cannot dis- 
credit the testimony of his own witness and show his in- 
competency, for it would be unfair that he should have the 
benefit of die testimony if favorable, and to be able to reject 
it if the contrary. When, however, the party is under Utic 
necessity of calling a witness for the purpose of satisfying 
the formal proof which the law requires, he is not precluded 
from calling other witnesses who may give contradictory 
testimony, as in the case of Lowe vs. JolUffe, I W. fil., 
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365. It would seem, however, that he cannot contradict 
his witness by adducing any act of declaration of this wit- 
ness himself of a contrary tenor/' "because its only eflfect 
would be to impeach the credibility of the witness/' al- 
thot^h it was competent to the party to prove the fact by 
other witnesses. 

In Brown vs. Osgood, Law Reporter, 118, July, 1846, the 
plaintiff had taken and filed a deposition and the witnn* 
was cross-examined by the plaintiff. The defendant d^ 
dined using it; the plaintiff was compelled to use it to prove 
certain facts brought out by the cross-examination. The 
deposition proved a fact necessary for the defence. The 
Supreme Judicial Court of Maine decided that the cross- 
examination must be considered as the examination-in- 
chief, and that the plaintiff had a right to offer evidence to 
disprove that fact, by showing that the witness was mistaken. 

In Regina z^s. Ball, 8 Car. & P., 74, anno 1839, Erskine, 
J., at Stafford Assizes, said: ''You cannot put in evidence 
for the purpose of discrediting your own witness. You 
may call other witnesses to disprove the fact denied by this 
witness, and incidentally contradict her and show her to be 
unworthy of credit, but you cannot call a witness to give 
evidence not otherwise admissible, for the purpose of dis- 
crediting your own witness. 

In Regina vs. Farr, 8 Car. & P., 768, the prosecutor stated 
that he had other witnesses to prove that the statement 
made by his witness was not true, and proposed to cross- 
examine his own witness. Patterson, J.: "I cannot allow 
you to do that; he is your witness, and you nmst treat him 
as such." 

In the case of U. S. vs, Jones, 3 Wash. C. C, 210, the 
marginal note says: ''A party cannot discredit his own wit- 
ness by proving that on a former occasion he swore differ- 
ently from what he now sworn. Quere, whether under some 
circumstances there be an exception to the rule." (But 
such a decision is not found in the text of the report.) 

Mr. Bradley, for the defendant, contends that a party 
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cannot give evidence contradictory to the testimony of his 
own witness, unless by proving facts w^hich would be sub- 
stantive evidence pertinent to the issue, if offered in the ex- 
amination-in-chief. 

The question arising from the proceedings in this cause, 
and upon the motion for a new trial, is, I think, brought 
down to this: Whether according to the established rules 
of evidence it is competent for the plaintiff, whose witness 
has disappointed him in his testimony, to cross-examine his 
own witness as to matters not pertinent to the issue, (and 
which could not be given in evidence upon a direct exami- 
nation-in-chief,) for the sole purpose of discrediting his own 
witness. 

The authorities cited in support of the affimiative of this 
question are: 

Lord Ch. J. Denman, in Wright vs, Beckett, i Moody & 
Rob., 414. That opinion, however, is no authority, because 
the Court, consisting of two judges only. Lord Denman and 
Baron BoUand, differed in opinion, and the point was not 
decided. Lord Denman admitted that "others of great 
weight and authority'* differed from him in opinion. He 
cited the following passage from Buller's Nisi Prius, 297: 
"A party never shall be permitted to produce general evi- 
dence to discredit his own witness, for that would be to 
enable him to destroy the witness if be spoke against him, 
and to make him a good witness if he spoke for him, with 
the means in his hands of destroying his credit if he spoke 
against him. But if a witness proves facts in a cause which 
makes against the party v\Jio called him. yet he may call 
other witnesses to prove that those facts were otherwise; 
for such facts are evidence in the cause, and the other wit- 
nesses are not called directly to discredit the first witness; 
Init the impeachment of his credit is incidental and conse- 
quential only." But he did not consider that authority ap- 
plicable to the case then before him. 

The opinion of Baron BoUand is sustained by Justices 
Bayley, Oldroyd and Littledale in Ewer vs, Ambrose, 3 
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Bam. & C, 746; by Parke, Baron, in Holdworth vs. Mayor 
of Dartmouth, 2 Moody & Rob., 153; by Patterson, J., so 
stated by Erskine, J., in Winter vs. Butt, who also said that 
he had since talked with several of the other judges on 
the point, and find they are generally of opinion that 
Mr. Baron Parke's decision is right, and by Erskine, J., in 
Winter vs. Butt, 2 Moody & Rob., 357. 

The decision of Lord Ch. J. Denman in Wright vs. 
Beckett, i Moody & Rob., 414, permitting the plaintiff's 
counsel to cross-examine his own witness by asking him 
"Whether he had not given a different account of the facts 
to the plaintiff's attorney two days' before," is not supported 
by the cases cited. The question is not whether the plain- 
tiff may contradict his own witness by proving facts perti- 
nent to the issue, and which would be substantive evidence 
in the cause, but whether he shall cross-examine his own 
witness as to a fact not relevant to the issue (and which 
could not be permitted to be given in evidence in the cause,) 
merely to throw a general discredit over the witness. This 
would not be permitted to be done by the counsel for the 
defendant and a fortiori should not be permitted to be done 
by the counsel for the plaintiff, i Starkie Ev., 211, (Ed. 
1842). 

In Alexander vs. Gibson, 2 Campbell, 555, the plaintiff 
called another witness to contradict his first witness on a 
point material to the issue. 

In Rex vs. Oldroyd, Russ. & Ryan, Crown Cases, 65, the 
witness was not called by the prosecution, and therefore was 
not his witness, and was not within the rule; the judge called 
the witness ex more motor, and the question was whether he 
had a right to do so, and having done so whether he could 
call for the witness' deposition contradicting her testimony 
on the trial. The Court held that he could, and the reporter 
says Lord Ellenborough and Mansfield. Ch. J., thought the 
prisoner had the same right; but it is not stated whether 
the contradiction was in a matter pertinent to the issue. 

In Bradley vs. Ricardo, 8 Bing., 57, it was decided that 

10 . 
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the whole of the testimony of a witness is not to be rejected 
because a part of it is disproved by other witnesses, and the 
Court adhered to the rule as laid down in BuUer's nisi prius. 

From consideration of all the cases and authorities cited 
I think the rule to be inferred is : 

"That the plaintiff cannot, for the purpose of impeach- 
ing the general character of his witness for veracity, give in 
evidence facts which would not be admissible upon a direct 
examination-in-chief." 

There is no difference in principle between giving general 
evidence of particular facts, the effect of which is to destrov 
the general character of the witness for veracity, and which 
would not be admissible for any other purpose. 

We think there should be a new trial. 

Delivered nem. con. 
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Alexander McGunnigle, Lee & Johnson, Use of 

Johnson & Lee, 

vs, 

Edward Simmes. 

At Law. Decided November iotii, 1847. 

Action on an Injunction Bond, 

M. obtained a certificate for the signment held void, as being 
payment of money from G., in violation of the provisions 
the owner and payee, by of the act of 9th Anne in re- 
gambling, and assigned the lation to gambling, 
same to L. and J. The as- 

B. S. Cox and J. M. Carlisle for the plaintiffs. 

Marbury, May & Bradley for the defendant. 

This case appears in the National Intelligencer of this date. 
The facts are these: 

One Gillespie had obtained from Eaton and Hubley, 
Commissioners under the Cherokee Treaty, a certificate of 
$2,506. On this, $250 had been paid out on Gillespie's 
order, leaving due on said certificate $2,256. This certifi- 
cate came, by endorsement of Gillespie and assignment of 
one Alexander McGunnigle, into the possession of the plain- 
tiffs, who, through their attorney, made application for pay- 
ment to the Department, or the proper officers thereof. 
An order from the Secretary of War was given to the 
Auditor, who j)assed the account notwithstanding the ob- 
jection of said Gillespie, who was making effort to stop the 
payment. When the account came to the Second Comp- 
troller it was delayed for some purpose or other. At this 
stage an injunction was prayed by the said Gillespie from 
the Circuit Court to stop the payment of the said certifi- 
cate on the ground that the same had been obtained by 
McGunnigle by gambling, and that the said assignment was 
void. On this injunction the usual bond was given by said 
Gillespie, and sureties in the penalty of $1,000, that he 
would prosecute his suit with effect, &c. Shortly after he 
(Gillespie), without the knowledge of the other party, ob- 
tained from the Department the amount on his certificate, 
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and immediately dismissed his bill in chancery. The Court 
permitted the defendant to show that the certificate was 
obtained by McGunnigle from Gillespie by gambling, and 
that the statute of 9 Anne chapter 14* in relation to gam- 
bling, in force here, rendered the assignment utterly void, 
and the jury was instructed to render merely nominal dam- 
ages for the plaintiffs. 

Verdict for the plaintiffs. 

Judgment for one cent damages and cost of suit. 

♦Whereas, The laws now in force for preventing the mischiefs 
which happen by gaining have not been found sufficient for that 
purpose: Therefore, for the further preventing of all excessive 
and deceitful Gaming, be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons in this present Parliament, and by 
authority of the same. That from and after the first day of May, 
one thousand seven hundred and eleven, all notes, bonds, bills, 
judgments, mortgages or other securities or conveyances whatso- 
ever, given, granted, drawn or entered into or executed by any 
person or persons whatsoever, where the whole or part of the 
consideration of such conveyances or securities shall be for any 
money, or other valuable things whatsoever, won by gaming or 
playing at cards, dice table, tennis, bowls or other game or games 
whatsoever, or by betting on the sides or hands of such as do gsftne 
at any of the games aforesaid, or for the reimbursing or repaying any 
money knowingly lent or advanced at the time and place of such 
play to any person or persons so gaming or .betting as aforesaid, 
or that shall, during such play, so play or bet, shall be utterly 
void, frustrate, and of non effect to all intents and purposes what- 
soever, any statute, law or usage to the contrary thereof in any 
wise notwithstanding. Alexander's British Statutes, 689. 
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DECIDED IN THE 



Circuit Court of the District of Columbia 



FOR THE 



COUNTY OF WASHINGTON, 

MARCH TERM, 1848. 



John Nugent 

vs. 

Robert Beale^ Sergeant-at-Arms of U. S. Senate. 

At Law. Decided May ii, 1848. 
Petition for Discharge on Writ of Habeas Corpus. 



1. Every Court, including the 
Senate and House of Repre- 
sentatives, is the sole judge of 
its own contempts ; and in case 
of commitment for contempt, 
in such case, no other Court 
can have a right to inquire 
direcify into the correctness 
or propriety of the commit- 
ment, or to discharge the 
prisoner on habeas corpus. 

2. The warrant of commitment 
need not set forth the par- 
ticular facts which constitute 
the alleged contempt. 

3. The Senate of the United 
States has power to punish 
for contempts of its authority 
in cases of which it has juris- 



diction, and an inquiry wheth- 
er any person, and who, had 
violated the rule of the Sen- 
ate which requires that all 
treaties laid before them 
should be kept secret until the 
Senate should take off the in- 
junction of secrecy, is a mat- 
ter within the jurisdiction of 
the Senate. 
4. The Senate of the Uniited 
States has a right to hold se- 
cret sessions whenever in its 
judgment the proceeding shall 
require secrecy, and may pro- 
nounce judgment in secret 
session, for a contempt which 
took place in secret session. 



Joseph H. Bradley and J.- M. Carlisle for petitioner. 
R. S. Coxe for the Senate. 

The petition few the writ of habeas corpus stated that the 
said John Nugent was held in custody and close confine- 
ment by Robert Beale, of the City of Washington, without 
any authority or warrant of law; and that the said Robert 
Beale has refused to exhibit to the petitioner the authority, 
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if any, under which he pretends to hold him, and to give 
him a copy thereof, and to discharge him from custody, &c. 

The writ of habeas corpus was thereupon issued by the 
Court on the 3d of April, 1848, returnable on the 4th. 

The return stated that "the said Robert Beale holds the 
office of Sergeant-at-Arms of the Senate of the United 
States; that the said Senate is, and has been long before 
the arrest of the said John Nugent, holding its regular 
sessions; that certain proceedings were had before the said 
Senate, in Executive sessions, which said proceedings are, 
by the rules and orders of said Senate, had in secret session, 
and which the respondent cannot, without violation of his 
official oath and duty, divulge or make public. That this 
respondent, as such Sergeant-at-Arms, has received from 
the Hon. G. M. Dallas, Vice-President of the United States 
and President of the Senate, a warrant, by which he is 
ordered and directed, authorized and required, to take into 
his custody the body of the said John Nugent and him 
safely keep according to the terms of said precept or war- 
rant. That in obedience to the order and command of the 
said Senate of the United States, this respondent, as in duty 
bound, has arrested and now holds the body of the said 
John Nugent in legal custody, and now produces and ex- 
hibits to the Court now here., the said order, precept and 
warrant, as the cause of the caption and detention by him 
as aforesaid of the body of the said John Nugent, as part of 
this his return." 

This return was accompanied by the warrant, as follows: 
"United States of America — 

"To the Sergeant-at-Arms of the Senate of the United 
States ; Robert Beale : , 

"Whereas, John Nugent, having been summoned, and 
having appeared at the Bar of the Senate, and having been 
sworn as a witness, he answered the following interroga- 
tories : 

"i. Have you any connection with or agency for the pro- 
prietor of the newspaper published in the city of New York, 
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and called 'the New York Herald?' If yea, state what is 
that connection or agency. 

"2. Do you know that an instrument purporting to be a 
copy of the treaty between the U. S. of America and the 
Mexican Republic, with the amendments made by the Sen- 
ate thereto, and the proceedings of the Senate thereon, was 
published in that newspaper? Declare. 

"3. Do you know by whom the copy of the instrument, 
with the amendments thereto, and proceedings thereon, in 
the last preceding interrogatory specified, was furnished to 
the editor, or publishers, or any agent of the editor or pub- 
lishers, of the said newspaper called the New York Herald? 
If yea, declare and specify such person or persons. 

"4. Did you copy the parts purporting to the amendments 
of the treaty yourself for the purpose of sending them to 
the editor of the New York Herald, or for any other pur- 
pose? If you answer in the negative, then say if you know 
by whom they were copied. 

"5. Where, at what place or house, and at what time. 
were the said amendments of the treaty copied? 

"And having refused to answer the following interroga- 
tories : 

"6. Where, in what place or what house, and at what 
time, did you first receive a printed copy of the confidential 
document, containing the treaty, the President's Message, 
and also the other confidential documents printed in the 
Herald? 

"7. In answer to the 3d interrogatory, you have stated 
that you furnished the papers (therein referred to) to the 
editor of the New York Herald. State from whom you re- 
ceived the said treaty with Mexico with the amendments 
and the said portion of the proceedings of the Senate, . 

"8. In your answer to the 4th interrogatory, you state 
that the amendments there referred to were communicated 
to the Herald in your handwriting. Did you copy the same, 
and from whom did you procure the original from which 
you copied the same? 
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"9. You say in answer to the last question, that you de- 
cline to answer the same, because you cannot answer it with 
accuracy. State why you cannot answer it with accuracy. 
Is it because you do not recollect the facts inquired of? 

"10. What portion of the facts do you not recollect with 
accuracy; is it as to the person from whom you obtained 
the papers, or either of them referred to? 

"11. State from whom you received the treaty. 

"12. State from whom you received the documents. 

"13. State from whom you received the proceedings of 
the Senate heretofore inquired of. 

"14. Was the copy of the treaty you forwarded to the 
Herald a printed copy ? — 

" — has, by so refusing, committed a contempt against 
the Senate; and has, by the Senate, been ordered into the 
custody of the Sergeant-at-Arms. there to remain until the 
further order of the Senate. 

"These are, therefore, to authorize and require you, and 
you are hereby authorized and required to take into your 
custody, the body of the said John Nugent, and him safely 
keep until he answers the said interrogatories, or until ths 
further order of the Senate of the United States in this be- 
half, and for so doing this shall be your sufficient warrant. 

"Given under my hand this thirty-first day of March, in 
the year of our Lord one thousand eight hundred and forty- 
eight. 

"G. M. Dallas, 

'"Vice-President of the U, S, and President of the Senate, 

Attest : 

"AsBURY Dickens, 

^'Secretary of the Senate of the United States.'* 



Mr. Coxe addressed the Court and. explained the cause of 
the prisoner's detention. 

Mr. Bradley argued to show that the Court had jurisdic- 
tion in the case, entering into the doctrine of parliamentary 
privilege, and the jurisdiction for which he contended was 
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such as had been exercised in the highest judicial tribunals 
in England. Mr. Carlisle followed on the same side. 

Mr. Coxe maintained and endeavored to show by refer- 
ence to the law and usage of Parliament and the English 
Courts, that the Court had no jurisdiction in the case. 

Cranch, C. J., delivered the opinion of the Court: 

Upon this return of the habeas corpus the principal ques- 
tions are: 

Has the Senate of the United States jurisdiction and 
power to punish contempts of its authority? And if so, 

Whether this Court, upon this habeas corpus, can inquire 
into the question of contempt and discharge the prisoner. 

The jurisdiction of the Senate in cases of contempt of its 
authority, depends upon the same grounds and reasons upon 
which the acknowledged jurisdiction of other judicial tribu- 
nals rests, to wit: the necessity of such a jurisdiction to en- 
able the Senate to exercise its high constitutional functions 
— a necessity at least equal to that which supports the like 
jurisdiction which has been exercised by all judicial tribu- 
nals and legislative assemblies in this country from its first 
settlement, and in England from time immemorial. That 
the Senate of the United States may punish contempts of 
its authority seemed to be admitted by the prisoner's coun- 
sel, provided it be in a case within their cognizance and 
jurisdiction; but whether admitted or not, such is the law 
as laid down by the Supreme Court of the United States in 
Anderson vs. Dunn, 6 Wheat., 224, and in Kearney's Case, 
7 Wheaton, 41. 

Kearney's Case was a petition to the Supreme Court of 
the United States for a habeas corpus to the Marshal, D, C, 
to bring up the body of J. T. Kearney, who was committed 
by the Circuit Court, D. C, for contempt in refusing to 
answer a question in a criminal cause. 

Mr. Justice Story, in delivering the opinion of the tourt, 
after citing Brass Crossby's Case with approval, said (in p. 

44): 
"So that it is most manifest from the whole reasoning 



292 Nugent v. Beale. 

of the Court in this case> that a writ of habeas corpus was 
not deemed a proper remedy where a party was committed 
for a contempt by a Court of competent jurisdiction; and 
that, if granted, the Court could not inquire into the suffici- 
ency of the cause of commitment. If, therefore, we were 
to grant the writ in this case, it would be applying it in a 
manner not justified by principle or usage; and we should 
be bound to remand the party, unless we were prepared to 
abandon the whole doctrine, so reasonable, just and conven- 
ient, which has hitherto ^'Cgulated this important subject." 

« 

The same law was declared by the Court of Common 
^ Pleas, in the year 1771, in Brass Crosby's Case, 3 Wils., 
188, in which (in p. 201) Ld. Ch. J. DeGrey said: 

"Perhaps a contempt in the House of Commons, in the 
Chancery, in this Court, and in the Court of Durham may 
be very different, therefore we cannot judge of it; but every 
Court must be sole judge of its own contempts. Besides, as the 
Court cannot go out of the return of this writ, how can 
we inquire into the truth of the fact, as to the nature of the 
contempt? We have no means of trying whether the Lord 
Mayor did right or wrong." 

And in p. 202, he says: 

"There is a great difference between matters of privilege 
coming incidentally before the Court, and being the point 
itself directly before the Court. The counsel at the bar have not 
cited one case where any Court of this Hail ever determined a 
matter of privilege which did not come incidentally before 
them. "But the present case differs much from those which 
the Court will determine ; because it does not come incidentally 
before us, but is brought before us directly, and is the whole 
point in question; and to determine it we must supersede the 
judgment and determination of the House of Commons and 
a commitment *in execution of that judgment.' " 

Mr. Justice Gould, in the same case, p. 203, said: "I 
entirely concur in opinion with my Lord Ch. L. that this 
Court hath no cognizance of contempts or breach of privi- 
lege of the House of Commons. 'They are the only judges 
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of their own privileges* " And in page 204, he says, "when 
matters of privelege come incidentally before the Court, it is 
obliged to determine them to prevent a failure of justice." 
"The resolution of the House of Commons is an adjudica- 
tion, and every Court must judge of its own contempts" 

Mr. Justice Blackstone, in the same case, said: "I con- 
cur in opinion that we cannot discharge the Lord Mayor. 
The present case is of great importance, because the liberty 
of the subject is materially concerned. The House of Com- 
mons is a Supreme Court, and they are judges of their own 
privileges and contempts, more especially with respect to 
their own members.. Here is a member committed in exect^ 
tion by the judgment of his own House. All Courts, by 
which I mean to include the two Houses of Parlaiment and 
ij^e, courts of Westminster Hall, are uncontrolled in matters 
of contempt. The sole adjudication of contempts and the 
punishment thereof in any manner, belongs exclusively, and 
without interfering, to each respective Court. Infinite con- 
fusion and disorder would follow if Courts would, by writ of 
habeas corpus, examine and determine the contempts of 
others. This power to commit results from the first prinr 
ciples of justice; for if they have power to decide, they 
ought to have power to punish; no other Court shall scan 
the judgment of a superior Court, or the principal seat of 
justice. As I said before, it would occasion the utmost con- 
fusion if every Court of this Hall should have power to ex- 
amine the commitments of the other Courts of the Hall, for 
contempts; so that the judgment and commitment of each 
respective Court, as to contempts, must be final, and with- 
out control." 

This case of Crosby was decided by the Court of Com- 
mon Pleas in the year 1771, and, as Mr. Justice Story said, 
in delivering the opinion of the Supreme Court of the U. S. 
in Kearney's case, p. 43, settled the law upon that point. It 
must be remembered that the case of Crosby was upon 
habeas corpus, and the Court could not give relief without 
assailing the judgment of the House of Commons directly. 
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and revising that judgment; but when the judgment of 
contempt comes before the Court incidentally, or collater- 
ally its correctness may be questioned; as in cases where 
it is pleaded in justification, as was done in the case of 
Anderson vs, Dunn, 6 Wheat., 204. 

The law, as stated by the Court in Crosby's case, was the 
law of the land, both in this country and in England before 
our revolution, and has so continued to the present time. 

In the case of Stockdale z's, Hansard, for a libel, the de- 
fendant pleaded, in justification, an order of the House of 
Commons to print and publish the report of the inspectors 
of prisons, which contained the supposed libel. To this plea 
the plaintiff demurred, and assigned for causes: "That the 
know and established laws of the land cannot be super- 
seded, suspended or altered by any resolution or order of 
the House of Commons; and that the House of Commons 
in Parliament assembled, cannot by any resolution or order 
of themselves, create any new privilege to themselves in- 
consistent with the known laws of the land, and that if such 
power be assumed by them, there can be no reasonable 
security for the life, liberty, property or character of the 
subjects of the Reahn." 

rrhe case was learnedly and elaborately argued in the 
year 1837, and decided in 1839, by the Court of Queen's 
Bench. 

One of the questions raised in the argument was whether 
the House of Commons had the right to assume the author- 
ity to settle its own privilege, and to be the sole judge of its 
existence and extent. 

In p. 20, the Attorney General, Campbell, said: "Another 
and a summary remedy might have been adopted; that the 
House, having confidence in the tribunals of the country, 
deems it expedient to refer the case to the consideration of 
the Court in the ordinary course of justice, therby giving to 
the plaintiff an opportunity either of denying that the act 
was done under the alleged authority, or of showing that 
the authority has been exceeded.*' 
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In p. 22, he says, "here" (t. e., upon demurrer to the plea 
of justification under the order of the House of Commons,) 
"the question of privilege is directly raised, and cannot, 
therefore, be inquired into by a Court of common law." 
And again he says, in p. 23: "The most frequent cases in 
which the privilege of the Houses of Parliament has come 
in question directly, have been cases of habeas corpus on 
commitments by them, and there the courts of common law 
have disclaimed jurisdiction. So the question would arise 
directly if an action of trespass or false imprisonment were 
brought for such a commitment, and wherever it might be 
sought to overrule an act done by either House and justified 
by its authority. The present," he says, "is a case of that 
description." "If the complaint appears on the record to 
be made against an act of one of the Houses, so that the 
Court is called upon to say whether the privilege alleged in 
justification belongs to the House, or is usurped, the point 
of privilege arises directly, whether raised by the declaration 
or by any subsequent pleading," "With a question of privi- 
lege, raised incidentally, the Court must deal as it best can." 
"In such a case necessity may require that the existence of 
the privilege should be examined into; but the necessity 
which makes the rule points out its limit. Where an act 
of either House is complained of, no such necessity can ex- 
ist. Here an adjudication has been made on the very point, 
and by a Court of exclusive jurisdiction; and such an adju- 
dication is binding." 

So much of the argument of the Attorney General in the 
case of Stockdale vs. Hansard seemed necessary to be stated 
that the opinion of Ld. Ch. J. Denman might be understood. 
The Attorney General contended, ist, that when the ques- 
tion 'of privilege came directly before the Court, it could not 
inquire into it; and, 2d, that in the case then before him, 
rt did come directly in question. 

In support of the first proposition he cited the following 
cases, all of which were cases of habeas corpus. 

I. Sir Robt. Pye's case, cited in 5 How. St. Tr., 948. 
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2. Lord Shaftesbury's case, 6 How. St. Tr., 1269. S. C. ; 
I Mod,, 144; 3 Keb., 792. in which Sir Thos. Jones, Justice, 
said: "The cases where the Courts of Westminster Hall 
have taken cognizance of privilege differ from this case; 
for in those it was only an incident to a case before them 
which was of their cognizance; the direct point of the mat- 
ter now is the judgment of the Lords. This Court can 
neither bail nor discharge the Earl." 

Wylde. Rainsford and Twisden. Justices, concurred. 

3. Captain Streater's case, 5 How. St. Tr., 366. 

4. The Protector and Captain Streater, Style 415. 

5. Regina vs. Paty, 2 Lord Raymond, 1105, in which 
eleven of the twelve judges agreed that the Court of Queen's 
Bench had no jurisdiction in the case of Parliamentary com- 
mitment, and could not discharge the prisoners. But in 
that case, 

Holt, Ch. J., who was the dissenting judge, said, ki p. 
1 1 14, "as to what was said that the House of Commons are 
judges of their own privileges, that they are so when it comes 
before them. And as to the instances cited, where the judges 
have been cautious in giving any answer in Parliament in 
matters of privilege of Parliament, he said the reason of 
that was because the members knew probably their own 
privilege better than the judges, but when a matter of 
privilege, comes in question in Westminster Hall, the Judges 
must determine it as they did in Bynion's case. 

6. Alexander Murray's case, decided in B. R., anno 1751, 
I Wilson, 299, upon habeas corpus, in which Wright, J., 
said: "The House of Commons is undoubtedly an high 
Court, and it is agreed, on all hands, that they have power 
to judge of their own privileges; it need not appear to us 
what the contempt was, for if it did appear we cOuld not 
judge thereof." Dennison, J., added: "This Court has no 
jurisdiction in the present case. We granted the habeas 
corpus, not knowing what the commitment was; but now 
it appears to be for a contempt of the privileges of the 
House of Commons. What those privileges (of either 
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House) are, we do not know, nor need they tell us what 
the contempt was, because we cannot judge of it." 

7. Brass Crosby's case, 2 W. Bl., 754, upon habeas corpus, 
in which the counsel of the prisoner contended that the 
offence stated in the warrant of commitment was no con- 
tempt; and that that Court had a right to judge of the priv- 
iliges of the House of Commons; and was often obliged to 
take notice of them incidentally, as in Mr. Wilkes' Case. 
But the Court said, "they never discharge persons commit- 
ted for contempt by any Supreme Court. That the law 
intrusted to these the power of judging of their own con- 
tempts." 

8. In the case of Alderman Oliver, 2 W. BL, 758, which 
was the same in circumstances with, that of Lord Mayor 
Crosby; a habeas corpus was sued out in the Court of Ex- 
chequer, and a like judgment was given by the unanimous 
opinion of the Barons. 

9. In Rex vs. Fowler, 8 T. R., 314, Lord Kenyon said: 
"We are bound to grant this habeas corpus; but having 
seen the return we are bound to remand the defendant to 
prison because the subject belongs ad aliud examcnf' and 
Gross, J., said: "That the adjudication of the House 
on a contempt was a conviction, and the commitment in 
consequence, execution; that every Court must be sole 
judge of its own contempts; and that no case appeared in 
which any Court of Westminster Hall ever determined a 
matter of privilege which did not come incidentally before 
them." 

10. In Rex vs, Hobhouse, 2 Chit. Rep., 207, the commit- 
ment was by the House of Commons for a contempt in 
publishing a libel. The Court said: "The cases of Lord 
Shaftesbury and Rex vs. Paty are decisive authorities to show 
that the Courts of Westminster Hall cannot judge of any 
law, custom or usage, and consequently that they cannot 
discharge a person committed for a contempt of Parliament. 
The power of commitment for contempt is incident to every 
court of justice; and more especially it belongs to the high 
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. court of Parliament; and, therefore, it is incompetent for this 
Court either to question the privileges of the House of Com- 
mons, or a commitment for an offense which they have ad- 
judged to be a contempt of those privileges. 

11. In Burdett vs. Colman, in 14 East.. 163, the action was 
for false imprisonment, and the defendant, an officer of the 
House of Commons, pleaded the order of the House in jus- 
tification and was acquitted. The case was taken up to the 
House of Lords, where it was held that the complaint was 
answered and that the warrant of commitment would have 
sufficed on a return to a habeas corpus, 

12. In the case of Stockdale vs. Hansard, 9 Adolphus & 
Ellis, I, 36 Com. L. Rep., 74. Ch. J. Denman said: "But 
as to these proceedings by habeas corpus, it may be enough 
to say that the present is not of that class; and that when 
any such may come before iis, we will deal with it as in our 
judgment the law may appear to require." 

Again, in the same case, p. 79. 36 Com. L. Rep., Ch. J. 
Denman says: "But even supposing this Court would be 
bound to remand a prisoner committed by the House for 
a contempt, however insufficient the cause set out in the 
return, that could only be in consequence of the House 
having jurisdiction to decide upon contempts. In this case we 
are not trying the right of a subject to be set free from im- 
prisonment for contempt, but whether the order of the House 
of Commons is of pajuuer to protect a wrongdoer against 
making reparation to the injured man." 

Again, Ch. J. Denman, (in p. 82,) in the same case, said: 
"The other concession" (of the Attorney General) "to 
which I allude, is, that when matter of privilege comes 
before the Courts, not directly, but incidentally, they may, be- 
cause they must, decide it. Otherwise, said the Attorney 
General, there must be a failure of justice. And such has 
been the opinion even of those judges who have spoken 
with the most profound veneration of privilege. The rule 
is difficult of application." 

In the same case (Stockdale vs. Hansard, p. 93, 36 C. L, 
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Rep.), Littledale, J., says: "But it is said that the question 
of the privilege of the House of Commons comes directly be- 
fore the Court upon the pleadings; and that therefore, upon 
all authorities, it is quite clear it is not competent to this 
Court to inquire into the question of privilege; and it is 
said that it is in effect the same case in principle as Burdett 
vs. Abbot, 14 East, i, and that.it was there held that the 
defence, being founded on the order of the House to do the 
thing complained of, *raiscd the question of privilege directly; 
and that^ the Court could not investigate the legality of that 
order. But this differs very materially from Burdett vs, 
Abbott. That was an action against the speaker himself for 
an act done by him in the House. The act done by him 
was to commit an individual whom the House adjudged to 
be guilty of a contempt to the House, and who had been, for 
that, ordered to be taken into custody; and there was a 
specific order of the House as to the particular thing to be 
done; but this case is altogether different; these defendants 
are not members of the House, but agents employed by 
them. The plaintiff is a perfect stranger to the House. 
He has been guilty of no insult or contempt of the House; 
and there is no order of the House applicable to him. He 
stands, therefore, in the situation of a stranger to the House, 
complaining of persons who are not members of the House, 
but merely employed to distribute their papers. Lord 
Ellenborough, in the course of his judgment, says (14 East., 
138) that independently of any precendents or recognized 
practice on the subject, such a body as the House of Com- 
mons must, a priori, be anned with a competent authority 
to enforce the free and independent exercise of its own 
proper functions, whatever those functions may be. But 
yet when he comes to the summoning up the points for the 
consideration of the Court, and gives the first part of his 
judgment, he says, first, that *it is made out that the power 
of the House of Commons to commit for contempt stands 
upon the ground of reason and necessity, independent of 
any positive authorities upon the subject; but it is also 
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made out by the evidence of usage and practice, by legisla- 
tive sanction and recognition, and by the judgments of the 
Courts of law, in a long course of well established prece- 
dents and authorities/ 14 East, 158. I admit that it is very 
difficult to draw the line between the question of privilege 
coming directly before the Court; and where it comes inci- 
dentally, the shades of difference run into one another. The 
decisions and dicta of the judges who have said that the 
House of Commons are the only judges of their own privi- 
leges, and that the Courts of common law cannot be judges 
of the privileges of the House of Commons, are chiefly 
where the question has arisen on commitments for contempt; 
upon which no doubt could ever be entertained, but that the 
House are the only judges of what is a contempt to their House 
generally or to some individual member of it; but no case has 
occurred where the courts or judges have used any expres- 
sions to show that they are concluded by the resolution of 
the House of Commons in a case like the present." 

Again, in p. 94, 36 Com. L. R., he says "there is no doubt 
about the right, as exercised by the two Houses of Parlia- 
ment in regard to contempts or insults offered to the House 
either, within or without their walls;" "and as to any other 
thing which may appear to be necessary to carry on and 
conduct the great and important functions of their charge. 
In the case of commitments for contempts there is no doubt but 
that the House is the sole judge whether it is a contempt or 
not; and the Courts of Common Law will not inquire into 
it. The greatest part of these decisions and dicta, where the 
judges have said that the Houses of Parliament are the sole 
judges of their own privileges, have been where the question 
has arisen upon commitments for contempt, and as to which, as 
I have before remarked, no doubt can be entertained. 

"But not only the two Houses of Parliament, but every 
Court in Westminster Hall, are themselves the sole judges 
whether it be a contempt or not, although in cases where 
the Court did not profess to commit for a contempt, but for 
some matter which by no reasonable intendment could be 
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considered as a contempt to the Court committing, but a 
ground of commitment palpably and evidently unjust and 
contrary to law and natural justice, Lord Ellenborough says, 
that in the case of such a commitment, if it should ever 
occur (but which he said he could not possibly anticipate as 
ever likely to occur), the Court must look at it and act upon 
it, as justice may require, from whatever Court it may profess 
to have proceeded." 

Again, Littledale, J., in p. 102, says: "I therefore, upon 
the whole of this case, again point out what L>ord Ellenbor- 
ough very much relied upon in his judgment in Burdett vs. 
Abbot, 14 East, 158, when he said that *it is made out that 
the power of the House of Commons to commit for contempt 
stands upon the ground of reason and necessity, independ- 
ent of any positive authorities on the subject; but it is also 
made out by the evidence of usage and practice, by legisla- 
tive sanction and recognition, and by the judgments of the 
Courts of law in a long course of well established prece- 
dents and authorities, but in the case now before the Court 
(Stockdale vs. Hansard) I think that the power of the 
House of Commons to order the publication of papers contain- 
ing defamatory matter, does not stand on the ground of reason 
and necessity, independent of any positive authorities otn 
the subject. And I also think that it is not made out by 
the evidence of usage and practice, by legislative sanction 
and recognition in the Courts of law in a long course of 
well established precendents and authorities." 

In the same case (Stockdale vs. Hansard), p. 107, 36 Com. 
L. Rep.. Patteson, J., said: "It is indeed quite true that the 
members of each House of Parliament are the sole judges 
whether their privileges have been violated, and whether 
thereby any person has been guilty of a contempt of their 
authority; and so they must adjudicate on the extent of 
their privileges. All the cases respecting commitments by 
the House, mostly raised upon writs of habeas corpus, and 
collected in the arguments and judgments in Burdett vs. 
Abbot, 14 East, i, establish, at the most, only these points, 
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that the House of Commons has power to commit for con- 
tempt; and that when it has so committed any person, the 
Court cannot question the propriety of such commitment, 
or inquire whether the person committed had been guilty 
of a contempt of the House; in the same manner as this 
Court cannot entertain any such questions if the commit- 
ment be by any other Court having power to commit for 
contempt. In such instances there is an adjudication of a 
Court of competent authority in the particular case; and 
the Court which is desired to interfere, not being a Court 
of error or appeal, cannot entertain the question whether 
the authority has been properly exercised." 

"In order to make cases of commitment bear upon the 
present, some such case should be shown in which the 
power of the House of Commons to commit for contempt 
tinder any circumstances was denied, and in which this 
Court had refused to enter into the question of the exist- 
ence of that power. But no such case can be found, be- 
xause it has always been held that the House had such 
power; and the point attempted to be raised, in the cases 
of commitment, has been as to the due exercise of such 
power. The other cases which have been cited in argu- 
ment relate generally to the privileges of individual mem- 
bers, not to the power of the House itself acting as a body; 
and hence, as I conceive, has arisen the distinction between 
a question of privilege coming directly or incidentally before 
a Court of law. It may be difficult to apply the distinction. 
Yet it is obvious that, upon an application for a writ of 
habeas corpus by a person committed by the House, the ques- 
tion of the power of the House to commit, or of the due 
exercise of that power, is the original and primary matter 
propounded to the Court, and arises directly. Now, as soon 
as it appears that the House has committed the person for a 
cause within their jurisdiction, as, for instance, a contempt 
so adjudged by them to be^ the matter passed in rem judi- 
catum, and the Court before which the party is brought by 
writ of habeas corpus must remand him. But if an action he 
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brought in this Court for a matter over which the Court has 
general jurisdiction, as, for instance, for a libel, or for an 
assault and imprisonment, and the plea first declares that the 
authority of the House of Commons, or its powers, are not in 
any way connected with the case, the question may be said 
to arise incidentally. The Court must give some judig- 
ment — ^must somehow dispose of the question. I do not, 
however, lay any great stress on this distinction. It seems 
to me that if the question arises in the progress of a cause, the 
Court must of necessity adjudicate upon it, whether it can 
be said, in strict propriety of language* to arise directly or 
incidentally." 

In the same case (Stockdale vs. Hansard, p. 121, 122), 
Coleridge, J., said: "I know it will be said that in many 
of the cases alluded to the question of privilege has arisen 
incidentally only., and that in such, ex necessitate the Courts 
have interfered. In what sense 'incidentally' is here used, 
has been often asked, and never, as yet, satisfactorily an- 
swered. In what sense a greater necessity exists in one 
case than the other, has not been made out. The cases of 
habeas corpus are generally put as instances where the ques- 
tion arises directly. Let me suppose the return to state a 
commitment by the speaker under a resolution of the House 
ordering the party to capital punishment for a larceny com- 
mitted; it will hardly be said that a stronger case of neces* 
sity to interfere could be supposed; and yet it must be ad- 
mitted on the other hand, the question of privilege or power 
(between which the argument for the defendants makes no 

m 

difference) would arise directly. A case, therefore, may be 
supposed in which it would be necessary to interfere, even 
when the so doing would be a direct adjudication upon the 
act of the House. It should seem, then, that some other 
test must be applied to ascertain in what sense it is true 
that the House can alone declare and adjudicate upon its 
own privileges." 

"I venture with great diffidence to submit the view which 
I have taken of these embarrassing questions, not as claim- 
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ing the suspicious merit of novelty, but as one which will at 
least remove all difficulties in theory, and be found, I be- 
lieve, not inconsistent with the general course of authori- 
ties. I say general course, for during so long a series, car- 
ried through time's so differing in political bias and between 
such parties as either House of Pariiament on one side, and 
the Courts of law, individual judges or litigant suitors on 
the other, it would be quite idle to expect that any one uni- 
form principle should be found tOi have invariably prevailed." 

"In the first place I apprehend that the question of privi- 
lege arises directly wherever the House has adjudicated upon 
the very fact between the parties, and there only. Wherever 
this appears and the case may be one of privilege, no Court 
ought to inquire whether the House has adjudicated prop- 
erly or not. But whether directly arising or not, a Court 
of law, I conceive, must take notice of the distinction be- 
tween privilege and pozver; and where the act has not been 
done within the House (for of no act there done, can any tri- 
bunal, in my opinion, take cognizance but the House itself) 
and is clearly of a nature transcending the legal limits of 
privilege, it (the Court) will proceed against the doer as a 
transgressor of the law." 

"To apply these principles to the case in which, on the re- 
turn to a habeas corpus, it appears that the House has com- 
mitted for a contempt in the breach of its privileges, I sub- 
scribe entirely to the decisions, and I agree also with the 
dicta which, in some of them, this Court has thrown out on 
supposed extreme cases. In every one of these cases the 
House has actually adjudicated on the very point raised in 
the return, and the committal is in execution of its judg- 
ment. In all of them the warrant, or order, has set out that 
which, on the face of it either clearly is, or may be, a breach 
of privilege; or it has contented itself with stating that 
party to have been guilty of a contempt, without specif)ring 
the nature of it, or the acts constituting it. Brass Crosby's 
Case, 3 Wils., i88, is an instance of the former. Lord 
Shaftesbury's Case, i Mod., 144, of the latter. The diflfer- 
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cnce between the two is immaterial on- the present ques- 
tion, which is one of jurisdiction only> Although, in the 
case of an inferior Court over which this Court exercises 
a power of revision and control, even in matters directly 
within their cognizance, it will require to see the cause of 
committal, in the warrant, yet with regard to Courts of so 
high a dignity as the Houses of Parliament, if an adjudica- 
tion be stated generally, for a contempt, as contempts are 
clearly within their cognisance, a respectful and a reasonable 
intendment will be made that the particular facts on which 
the commital in question has proceeded, warranted it in 
point of jurisdiction; for (that being assumed), the propri- 
ety of the adjudication would, of course, not be inquired 
into. But in both cases the principle of the decision is that 
there has been an adjudication by a court of competent 
jurisdiction. Thus, in the former, DeGrey, Ch. J., says: 
'When the House of Commons adjudge anything to be a 
contempt, or a breach of privilege, their adjudication is a 
conviction, and their commitment in consequence is Execution; 
and no Court can discharge or bail a person that is in execu- 
tion by the judgment of any other Court. The House of Com- 
mons, therefore, having an authority to commit, and that com- 
mitment being an Execution, the question is, what can this 
Court do? It can do nothing when a person is in execution 
by the judgment of a Court of competent jurisdiction. In 
such case this Court is not a court of appeal.' And in 
the latter, in which the main contest was on the generality 
of the order of the Lords, Rainsford, Ch. J., says (i Mod., 
158) : 'The commitment, in this case, is not for safe cus- 
tody, but he is in execution on the judgment given by the Lords 
for the contempt; and, therefore, if he be bailed he will be 
delivered out of execution; because for contempt in facie 
curies, there is no other judgment or execution.' " 

"The same principle will explain and justify the obser- 
vations which have been made by different jiidges from time 
to time, with regard to supposed cases, even of direct adju- 
dication; and if it should appear that the vice alleged against 
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the proceeding is not of improper decision, or excess of 
punishment, but a total want of jurisdiction; in other words, 
where it is contended that either House has not acted in the 
exercise of a privilege, but in the usurpation of a power, it can- 
not be doubted that the same judges who were most cautious 
in (^fraining from interfering with privilege, properly s«3 
called, would have asserted the right of the Court to restrain 
the undue exercise of power. The fact of adjudication then 
has no weight, because the Court adjudging had no jurisdic- 
tion. Many such instances have been referred to in the 
arg^ument. I pass over the luminous and, as I think, still 
unanswered judgment of Lord Holt in R^na vs. Paty, 2 
Ld. Raym., 1012, and the judgments, &c., cited, p. 39, which 
IS bottmned on this principle; but I will cite by way of illus- 
tration, the dicta ^oi Lord Kenyon and Lord Ellenborough, 
whom I select, not only for their pre-eminent individual 
authority, but also because I can cite from their judgments 
in cases in which they were, with a firm and favorable hand, 
uf^olding the just privil^es of the Commons. And it is 
satisfactory to see that the distinction was even then present 
to their minds." 

"Ld. Kenyon, in Rex vs. Wright, 8 T. R., 296, after say- 
ing 'this is a proceeding of one branch of the legislature, 
and, therefore, we cannot inquire into it/ immediately qual- 
ifies the generality of that remaric, by adding, 'I do not 
say that cases may not be put in which we would inquire 
whether or not the House of Commons were justified in 
any particular measure; if, for instance, they should send 
their sergeant-at-arms to arrest a counsel here who was ar- 
guing a case between two individuals ; or to grant an injunc- 
tion to stay proceedings here in a common action, undoubt- 
edly we should pay no attention to it.' In each case here 
supposed there would have been a direct adjudication upon 
the very matter; and in each there would have been a 
claim of privilege; but the facts would have raised the pre- 
liminary question, whether privilege or not; into that in- 
quiry Lord Kenyon would have felt himself bound to enter; 
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and when he had satisfied himself that there was no such 
privilege the fact of jurisdiction would have become imma- 
terial." 

"So. in the most learned and able argument of Holroyd, 
in Burdett vs. Abbot, 14 East, 128, when he had put a case 
of the Speaker issuing his warrant by the direction of the 
House, to put a man to death. Ld. EUenborough interposed 
thus: "The question in all cases would be whether the House 
of Commons were a court of competent jurisdiction for the 
purpose of issuing a warrant to do the act. You are put- 
ting an extravagant case. It is not pretended that the exer- 
cise of a general jurisdiction is any part of their privileges. 
Where that case occurs (which it never will) the question 
would be whether they had general jurisdiction to issue such 
an order; and no doubt the courts of justice would do their 
duty.' This case again supposes an adjudication; but can 
language be more clear to show the undoubting opinion of 
that great judge that it would have been still open to this 
Court to inquire into the jurisdiction of the House. And 
can any one seriously believe that the fact of a previous 
declaration, by the House, that they had such jurisdiction, 
would have been considered by him as shutting up that 
inquiry ?" 

"Again the same principle relieves me from all difficulty 
as to cases, where, at first sight, the question appears to arise 
directly, but .where, still, the court of law would have to 
determine the case before it upon facts already directly 
adjudicated upon by the House. Such was the celebrated 
case of Burdett vs. Abbot, I4 East, i, in the decision of 
which I most heartily concur. There the action was trespass 
quare clausam f regit and assault and false imprisonment; but 
the defence was a procedure in execution of a sentence of 
the House of Commons. If that sentence were pronounced 
by a competent court, it warranted all that was done. The 
.only question that could be made upon any principle of law, 
was the competency of the adjudicating Court; and the 
competency of the House to commit for a contempt being not 



3o8 Nugent v. Beale. 

seriously doubted, there was a direct adjudication, into the 
propriety of which this Court would not inquire. It could 
not inquire into it without trying over again what has already 
been decided in the House, i. e., whether Sir Frances Burdett 
had been guilty of the contempt; but this would have been 
contrary to the plainest principles of law" 

In the case of the Sheriff of Middlesex, Hillary Term, 
1840, nth Adolphus & Ellis, 273, 39 C. L. R., 80, a motion 
was made in B. R. for a habeas corpus to the sergeant-at-arms 
of the House of Commons to bring up the bodies of Wm. 
Evans, Esq., and John Wheelton, Esq.. with the day and 
cause of their being taken and detained, &c. The writ was 
issued, and the sergeant-at-arms returned that he took and 
still detains the said Wm. Evans and John Wheelton by 
virtue of the following warrant under the hand of the 
Speaker of the House of Commons. — Martis 2i'o. die Janu- 
ariij 1840. 

"Whereas the House of Commons have this day resolved 
that Wm. Evans, Esq., and John Wheelton, Esq., Sheriff of 
Middlesex, having been guilty of a contempt and breach of 
the privileges of this House, be committed to the custody 
of the sergeant-at-arms attending this House. 

"These are therefore to require you to take into your cus- 
tody the bodies of the said William Evans and John Wheel- 
ton, and them safely keep during the pleasure of this House ; 
for which this shall be your sufficient warrant. 

"Given under my hand, the 21st day of January, 1840. 

"Charles Shaw Lefevre, Speaker. 

"To the Sergeant-at-arms attending the House of Com- 



mons." 



The return being filed, the counsel for the prisoner corn- 
tended that the return was bad on these grounds : 

First. That there was in fact no legal cause for the com- 
mitment; that the Court may inquire into this, by the Statute 
of 56 G. 3, c. 100, which enacts, "that where any person 
shall be confined or restrained of his or her liberty (other- 
wise than for some criminal or supposed criminal matter. 
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and except persons imprisoned for debt or by process in 
any civil suit), a judge shall, on proper complaint, award a 
habeas corpus, and that, in all cases provided for by the act, 
although the return to the habeas corpus be sufficient in law, 
it shall be lawful for the judge before whom it is returnable, 
to examine into the truth of the facts therein set forth, hy 
aHidavit or by affirmation, &c., and to do therein as to justice 
shall appertain." 

And the counsel for the prisoners contended that "if the 
Court may inquire into the truth of the facts, it is shown 
here, on affidavit, that the sheriff is committed for having 
acted in the lawful execution of process, and that the pro- 
ceeding of the House of Commons is in opposition to the 
judgment delivered in Stockdale 7^s. Hansard, 9 Adolphus 
& Ellis. I, 36 E. C. L. R., 13, which, until reversed on ap- 
peal, is the law of the land. 

Secondly (in p. 84), the counsel of the prisoners contended 
that "the return is bad because it does not state the facts on 
which the contempt arises," and they said (p. 84) "there are 
only three precedents of Parliamentary commitments which 
have been supported, where no grounds were set forth." 
"The first is in Streator's case, 5 How. St. Tr., 365, which 
from the absurdity of the reasons by which the commit- 
ment was upheld, cannot be considered of any weight. 
The next occurs in the Earl of Shaftesbury's case, 4 How. 
St. Tr., 1269, S. C. I Mod., 144, which was decided in bad 
times, and is not a precedent by which any subsequent de- 
cision can be supported. The proceedings of the House of 
Lords against the Earl were by the House itself declared 
unparliametary, and ordered to be vacated in the Journals, 
that they might never be drawn into precedent, 6 How, St. 
Tr., 1310." "The third instance, and the only one since 
the Revolution, was in Alexander Murray's case, i. Wils., 
299. There, indeed, two of the judges, one of whom relied 
on the case of Lord Shaftesbury, said that 'if the contempt 
had been specified, this Court could not judge of it;' but 
the third, Foster, J., appears to have relied upon the cir- 
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ctunstance of the contempt being committed in the face of 
the House; and the particular point now in question does 
not seem to have been taken at the bar. In more modem 
cases the grounds from which the contempt was deduced 
have always been stated. It was so in Brass Crosby's Case, 
2 W, Bl.. 754, S. C. 3 Wils., i88. though DeGrey, Ch. J., 
said there, as appears from 3 Wils., 203, that a return stat- 
ing the breach of privilege generally would be sufficient; 
but he seems to ground that opinion entirely on the Earl of 
Shaftesbury's case. In Rex vs. Flower, 8 T. R., 314, the 
warrant was special; so were those in Sir Frances Burdett's 
case, 14 East. i. Lord Ellenborough there intimated that a 
commitment stated to be for a contempt of either House, 
generally, would be sufficient; but the opinion is thrown 
out obiter, and he seems to consider Lord Shaftesbury's case 
an authority for such a form. In the case of Burdett vs. 
Abbot, 5 Dow., 165, 199, in the House of Lords, Ld. Eldon 
put it to the judges 'whether, if the Court of Common 
Pleas, having adjudged an act to be a contempt of Court 
had committed, for the contempt, under a warriant stating 
such adjudication generally, and the matter came before the 
Kill's Bench on return to a habeas corpus, setting forth the 
warrant, that Court would discharge because the particular 
facts and circumstances of the contempt were not set forth,' 
and the judges answered in the negative. But, in the case 
supposed, the Common Pleas would be a Court of record, 
acting according to the known course of the common law; 
the House of Commons is not such a Court, or so acting; 
and the Common Pleas, in the case supposed, would be 
punishing for a contempt of Court, The House of Com- 
mons here professes only to commit for a contempt of the 
privileges of that House, without shgwing what are the 
privileges which are supposed to be infringed. If the 
House may declare its own privilege as the common law 
Courts declare that law. it should, at least, when it punishes 
for a breach of privilege, point out the privilege violated, so 
that the law on that subject may be known in future," 
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"In the judgment of Vaughan, Ch. J., in Bushell's case, 
Vaughan, 135, 137, it is said, that the writ- of habeas corpus 
commands the day and the cause of the caption and detain- 
ing of the prisoner to be certified upon the return, which if 
not done the Court cannot possibly judge whether the cause 
of the commitment and detainer be according to law or 
against it. Therefore the cause of the imprisonment ought, 
by the return, to appear as specifically and certainly to the 
judges of the return as it did to the court or person author- 
ized to commit, else the return is insufficient. The House 
of Commons, then, like the other jurisdictions that exercise the 
power of committing may be required, on habeas corpus, to 
show the particular grounds. And were it otherwise, the 
House of Parliament might, at any time, punish offences 
against the property or servants of individual members, 
under the name of contempts, as was done formerly. That 
the Court would not now suffer this practice to pass un- 
questioned, though the contempt might be alleged gener- 
ally on a return to a habeas corpus, appears from several 
passages in the judgment of Lord Denman, Ch. J., in 
Stockdale vs, Hansard, 9 Adolphus & Ellis, 116, 124, 147, 
36 E. C* L. Rep., 31." 

No one appeared in support of the return. 

Ld. Denman, Ch. J., said: **I think it necessary to de- 
clare that the judgment delivered by this Court last Trinity 
term in the case of Stockdale is, Hansard, 9 Adolphus & 
Ellis, i^ 36 E. C. L. Rep., 13, appears to me in all respects 
correct. The Court decided there, that there was no power 
in this country above being questioned by law." And (in p. 
87) he said: "The only question, upon the present return, 
is whether the commitment is sustained by a legal warant." 
After stating and overruling some minor objections, he says 
(in p. 87) : "The great objection remains behind — that the 
facts which constitute the alleged contempt, are not shown by 
the warrant. It may be admitted that words containing this 
kind of statement have appeared in most of the former 
cases; indeed there are few in which they have not," 
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"In Brass Crosby's (2 W. BL, 754, S. C. 3 Wils., 188), Sir 
Francis Burdett's (14 East, i). and Mr. Hobhouse's (2 Chitty 
Rep., 207), cases, words were used showing the nature of 
the contempt. In the Earl of Shaftesbury's case (6 How. 
St. Tr., 1269, S. C. I Mod., 144), the form was general; and 
it was held unnecessary to set out the facts upon which the 
contempt arose. That case is open to observation upon 
other grounds, but I think it has not been questioned upon 
this. In Regina vs, Paty. 2 Lord Raym., 1105, three of the 
judges adopted the doctrine of that case to the extent of 
holding that the Court could not inquire into the ground 
of the commitment, even when expressed in the warrant. 
Holt, Ch. J., differed from them on that point; but he did 
not question that where the warrant omitted to state facts, 
the cause could not be inquired into. In Murray's case i, 
Wils., 299, which has been often referred to and recognized 
as an authority, the warrant ^^s in a general form. There 
is, perhaps, no case in the books entitled to so great weight 
as Burdett vs. Abbot. 14, East, i. from the learning of the 
counsel who argued and the judges who decided it, the fre- 
quent discussions which the subject underwent, and the 
diligent endeavors made to obtain the fullest information 
upon it. The judgment of Ld. Ellenborough there, as it 
bears on the point now before us., is remarkable. He says: 
"H a commitment appeared to be for a contempt of the 
House of Commons generally, I would neither in the case of 
that Court, or of any other of the superior Courts, inquire 
further; but if it did not profess to commit for contempt, 
but for some matter appearing upon the return which 
could, by no reasonable intendment, be considered as a 
contempt to the Court commiting, but a ground of com- 
mitment palpably and evidently arbitrary, unjust and con- 
trary to every principle of positive law, or natural justice, I 
say that in case of such a commitment (if it ever should oc- 
cur, but which I cannot possibly anticipate as ever likely to 
occur), we must look at it and act upon it as justice may re- 
quire, from whatever Court it may profess to have pro- 
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ceeded." Bayley, J., as well as Ld. Ellenborough, appears 
in that case to have been of opinion that if particular facts 
are stated in the warrant, and do not bear out the commit- 
ment, the Court should act upon the principle recognized 
by Ld. Holt in Regina vs, Paty; but that if the warrant 
merely state a contempt in general terms, the Court is 
bound by it. That rule was adopted by this Court in Rex 
vs. Hobhouse, and in the late case of Stockdale vs, Hansard, 
9 A. & E., I, 36 E. C. L. Rep., 13, there was not one of us 
who did not express himself conformably to it. In the pas- 
sages which have been cited from my own judgment in that 
case, as showing that if a person were committed for a con- 
tempt in trespassing upon a member's property, this Court 
would notice the ground of committal, I always supposed 
that the insufficient ground should appear by the warrant. 
**The Earl of Shaftsbury's case has been dwelt upon in 
the argument as governing the decisions of the Courts on 
all subsequent occcasions. but I think not correctly. There 
is something in the nature of the Houses themselves which 
carries with it the authority that has been claimed, though 
in the discussion of such questions the last important de- 
cision is always referrred to. Instances have been pointed 
out in which the crown has exerted its prerogative in a 
manner now considered illegal, and the Courts have acqui- 
esced; but the cases are not analogous. The Crown has no 
rights which it can exercise otherwise than by process of 
law and through amenable officers; but representative 
bodies must necessarily vindicate their authority by means 
of their own; and those means lie in the process of com- 
mittal for contempt. This applies not to the Houses of 
Parliament only, but, as we observed in Burdett vs. Abbot, 
14 East, 138, to the Courts of Justice which, as well as the 
Houses, must be liable to continual obstruction and insult 
if they were not intrusted with such powers. It is unneces- 
sary to discuss the question whether each House of Parlia- 
ment be or be not a Court; it is clear they cannot exercise 
their proper functions without the power of protecting 
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themselves against interference. The test of the authority 
of the House of Commons in this respect, submitted by Lord 
Eldon to the judges in Burdett 7'^. Abbot, 5 Dow., 199, was. 
whether, if the Court of Common Pleas had adjudged an act 
to be a contempt of Court, and committed for it, stating the 
adjudication generally, the Court of King's Bench on a 
habeas corpus setting forth the warrant would discharge the 
prisoner because the facts and circumstances of the con- 
tempt were not stated. A negative answer being given. 
Lord Eldon. with the concurrence of Lord Erskine, (Who 
had before been adverse to the exercise of jurisdiction.) and 
without a dissenting voice from the House, affirmed the 
judgment below. And we must presume that what any 
Court, much more what either House of Parliament, acting 
on great legal authority, takes upon it to pronounce a con- 
tempt, is so." 

**It was urged that this not being a criminal matter, the 
Court was bound by the Stat., 56 G. 3. c. 100, to inquire into 
the case on affidavit. But I think the provision cited is 
not applicable. On the motion for a habeas corpus there 
must be an affidavit from the party applying; but the re- 
turn, if it discloses a sufficient answer, puts an end to the 
case; and I think the production of a good warrant is a 
sufficient answer. Seeing that, we cannot go into the ques- 
tion of contempt on affidavit nor discuss the motives which 
may be alleged." "In the present case I am obliged to say 
that I find no authority under which we are entitled to dis- 
charge these gentlemen from their imprisonment." 

Littledale, J., concurred, and said: "If the warrant re- 
turned be good on the face of it, we can go rto further. 
The principal objection is that it does not sufficiently express 
the cause of commitment; and instances have been cited in 
which the nature of the contempt was specified. But the 
doctrine laid down in Burdett vs. Abbot, 14 East, i, 5 Dow.. 
165, in this Court, and before the House of Lords, suffici- 
ently authorizes the present form. If the warrant declares 
the grounds of adjudication, this Court, in many cases will 
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examine into their validity but if it does not, we cannot go 
into soch an inquiry. Here we must suppose that the House 
adjudicated with sufficient reasons, and they were the proper 
judges/' 

Williams, J., said, in p. 90: "^It was a startling admission 
in the argument which has t>een addressed to us, that for 
the last century and an half there have been precedents in 
favor of this commitment. Recognized precedents have 
die force of decisions by which Courts and judges individu- 
ally must hold themselves bound. I do not think this 
Court can suffer any loss of authority by so acting in the 
present case; but whatever may be the consequences, we 
must overlook it when there is an ascertained rule of law 
before us. If the return, in a case like this, showed a friv- 
ofeus cause of commitment, as for wearing a particular dress, 
I shottki agree in the opinion expressed by Ld. Ellenbor- 
ough in Burdett t/#. Abbot, where he distinguishes between 
a eonmitment, stating a contempt generally, and one ap* 
peariMg by the return to be made on grounds palpably 
wijttst and absurd.'' "Then the only point in this case is 
whether there can be on the warrant, an adjudication, in 
form, of commitment for contempt, which the Court accord- 
ktg to precedent is bound to recognize." "The only real 
question is whether we can interfere because the ground of 
commitment is not particularly stated. On this point it is 
suftcient to cite the judgment of De Grey, Ch. J., in Brass 
Crosby's case, which ts referred to with approbation by Ld. 
EUeflborotigh in Burdett vs. Abbot, 14 East, i, 148." 

Coleridge, J., in p. 91, says: "I come to my present con- 
chision with great regret when I consider the circumstances; 
but widi confidence to its justice. As to the former case of 
Stockdale vs. Hansard, 9 A. ft E., 2, 36 E. C. L. Rep., 13, 
*so far as regards the general positions there laid down, I 
most entirely agree in them and remain of the same opinion 
as when it was decided. I formed that opinion with great 
pains and labor and a candid attention to the arguments." 
"The material qu^tions here are whether the return is not 

11 
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bad for not disclosing the particular grounds of the com- 
mitment; and whether it is open to an answer by affidavit; 
or if it be so, whether there is any case made by the affida- 
vits. Now, first, it is too late to contend that the general- 
ity of statement in the. warrant is any solid objection. It 
appears by precedents that the House of Commons have 
been long in the habit of sha^nng their warrants in that 
manner. Their right to adjudicate in this general form in 
cases of contempt, is not founded on privilege, but rests 
upon the same grounds on which this Court or the Court of 
Common Pleas might commit for a contempt without stating 
a cause in the commitment." It is contended that affida- 
vits may be received to explain the facts returned. But the 
return states simply an adjudication of contempt. There is 
nothing in the affidavits referred to, which controverts the 
fact of such an adjudication; and if the House had juris- 
diction to make it, we can no more inquire, by affidavit, 
whether they came to a right conclusion in doing so, than 
we could in a case of like adjudication by the Court of 
Common Pleas. These gentlemen must, therefore, be re- 
manded." 

Theses cases and authorities, we think, show conclusively, 
that the Senate of the United States has power to punish 
for contempts of its authority, in cases of which it has jur^ 
isdiction; that every Court, including the Senate and House 
of Representatives, is the sole judge of its own contempts; 
and that in case of the commitment for contempt in such a 
case, no other Court can have a right to inquirt directly into 
the correctness or propriety of the commitment, or to dis- 
charge the prisoner on habeas corpus, and that the warrant 
of commitment need not set forth the particular facts which 
constitute the alleged contempt. 

There were many cases cited in the argument to show 
that when the question of privilege or contempt came inci- 
dentally before the Court, the Court could and must decide 
it; but those cases have no bearing upon this, which is— a 
case of habeas corpus; where it is admitted on all hands that 
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the question of contempt is brought directly before the 
Court 

But, if upon this point, it should be thought that the ma- 
jority of the judges of this Court have, (as it is suggested/) 
stated the principle too broadly in respect to the conclusive 
effect of a judgment of contempt, and if it should be 
deemed necessary that it should appear in the return of the 
habeas corpus, that, at the time of the supposed contempt, 
the Senate were acting in a matter of which they had juris- 
diction — we all think it does sufficiently appear in the return 
that the Senate were, at that time, engaged in a matter 
within their jurisdiction, to wit, an inquiry whether any 
person, and who, had violated the rule of the Senate which 
requires that all treaties laid before them should be kept 
secret until the Senate should take off the injunction of 
secrecy. This appears by the interrogatories propounded 
to the witness (the prisoner,) as stated in the return, and by 
the recital in part of the answers of the witness to a part of 
those interrogatories. 

But it has been contended also in argument that the 
power of the Senate to punish for contempts is confined to 
their authority over their own members. 

It is true that by the Constitution, Art. I, s. 5, "each 
House may determine the rules of its proceeding, punish 
its members for disorderly behavior, and, with the concur- 
rence of two-thirds, expel a member." But is says nothing 
of contempts. These were left to the operation of the com- 
mon law principle, that every Court has a right to protect 
itself from insult and contempt, without which right of self- 
protection they could not discharge their high and import- 
ant duties. It is not at all probable that the framers of the 
Constitution, by giving an express power to the Senate to 
punish its members for disorderly behavior, and even to ex- 
pel a member, intended to deprive the Senate of that pro- 
tection from insult which they knew very well belonged to 
and was enjoyed by both Houses of Parliament and the 
Legislatures of the former colonies and now States of this 
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Union. The provision of the Constitution may have been 
intended to remove a doubt whether a member of the Sen^ 
ale, appointed by and responsible to a State L^slaCare, 
could be guilty of a contempt to a body of which he him- 
self was a member; or it may have been intended to apply 
only to such disorderly behavior as did not amount to a 
contempt of the House; or to remove a doubt iirfielber tfie 
Senate had power to expel a member. But whatever may 
have been the intention, we think the provision does not 
justify an inference that thieir power to punish for contempts 
can be executed only upon members of the Senate. 

On this point Mr. Justice Johnson, in delivering; the 
opinion of the Supreme Gxirt in the case of Anderson vs. 
Dunn, 6 Wheaton, said (in p. 225) : "It is certainly true 
that «there is no power given by the Constitution to eitiier 
House to punish for contempts except when committed l^ 
their own members; nor does the judicial or criminal power 
given to the United States, in any part, extend tx> the tnflic* 
tion of punishment for contempt of either House, or any ome 
co-ordinate branch of the Government Shall we, therefore, 
decide that no such power exists? It is true that sueb a 
power, if it exists, must be derived by implication, and the 
genius and spirit of our institutions are hostile to the exer- 
cise of implied powers. Had the facoltics of man been 
competent to the framing of a system of government which 
would have left nothing to implication, it carniot be doubted, 
that the effort would have been made by the framers of the 
Constitution. But what is the fact? There is not in the 
whole of that admirable instrument a grant of powers whidi 
does not draw after it others not expressed but vital to their 
exercise; not substantive and independent, but auxiUary 
and subordinate. The idea is Utopian that govermnent can 
exist without leaving the exercise of discretion somewhere 
Public security against the abuse of such discretion moat 
rest on responsibility, and stated appeals to public approba- 
tion." And again (in p. 226), he says: "But if there is one 
maxim which necessarily ride^ over a|l others in the prac- 
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fkal wpplitati&n of government, it is that the public func- 
tionaries must be left at liberty to exercise the powers which 
the people have ^trusted to them. The interests and dig- 
nity of those who created them, require the exertion of the 
powers indispensable to the attainment of the ends of their 
creation; nor is a casual conflict with the rights of particu- 
lar individuals any reason to be urged against the exercise 
of such powers." "The unreasonable murmurs of indi- 
viduals against the restraints of society have a direct ten- 
dency to produce that worst of all despotisms, which makes 
every individual the tyrant over his neighbor's rights. 
That the 'safety of the people is the Supreme Law^ not only 
comports with, but is indispensable to the exercise of those 
powers in their public functionaries, without which that 
safety cannot be guarded. On this principle it is that 
Courts of Justice are universally acknowledged to be vested 
by their very creation with power to impose silence, respect 
9nd decorum in their presence, and submission to their law- 
fcil mandates, and as a corollary to this proposition, to pre- 
serve themselves and their oflkers from the approach and 
insults of pollution.'' "It is true that the Courts of Justice 
of die United States are vested by express statute provision 
with power to fine and imprison for contempts; but it does 
not folkTw from this circumstance that they could not have 
exercised that power without the aid of the statute, or not 
in cases, if such should occur, to which such statute pro- 
vision may not extend; on the contrary, it is a legislative 
assertion of this right, as incidental to a grant of judicial 
power, and can only be considered either as an instance of 
abundant caution or a legislative declaration, that the power 
of punishing for contempt shall not extend beyond its known 
and acknowledged limits of fine and imprisonment." 

Aglnn the same judge (in p. 228) says "the alternative of 
denying this power leads to the total annihilation of the 
power of the House of Representatives to guard itself from 
contempts, and leaves it exposed to every indignity and in- 
terruption that rudeness, caprice, or even conspiracy, m4v 
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meditate against it. This result is fraught with too much 
absurdity not to bring into doubt the soundness of any 
argument from which ' it is derived. That a deliberative 
assembly, clothed with the majesty of the people, and 
charged with a care of all that is dear to them, composed 
of the most distinguished citizens, selected and drawn 
together from every quarter of a great Nation, whose de- 
liberations are required by public opinion to he conducted 
under the eye of the public, and whose decisions must be 
clothed with all that sanctity which unlimited cohfidencfe in 
their wisdom and purity can inspire, that such an assembly 
should not possess the power to suppress rudeness or repei 
insult, is a supposition too wild to he suggested." 

And again (at page 232), "But it is argued that the in- 
ference, if any, afising under the Constitution, is against 
the exercise of the powers here asserted by the House of 
Representatives, that the express grant of power to punish 
their members respectively and to expel them, by the appli- 
cation of a familiar maxim raises an implication against th^ 
power to punish any other than their own members. This 
argument proves too much, for its direct application would 
lead to the annihilation of almost every power of Congres?. 
To enforce its laws upon any subject without the sanction 
of punishment is obviously impossible. Yet there is an ex- 
press grant of power to punish in one class of cases and one 
only, and all the punishing power exercised by Congress in 

• • • • * 

any cases, except those which relate to piracy and offences 
against the laws of nations, is derived from imjplication. 
Nor did the idea ever occur to anyone that the express 
grant in one class of cases repelled the assumption of the 
punishing power in any other." 

"The truth is that the exercise of the powers given over 
their own members was of such a delicate nature that a 
constitutional provision bcame necessary to assert or com- 
municate it. Constituted as that body is. of the delegates 
of confederated States, some such provision was necessaiy 
to guard against their mutual jealousy, since every proceed- 



Nugent v. Beale. 321 

ing against a representative would indirectly affect the 
honor or interests of the State which sent him." "In re- 
ply to the suggestion that on this same foundation of neces- 
sity might be raised a superstructure of implied powers in 
the Executive and every other department, and even minis- 
terial officer of the Government, it would be sufficient to 
observe, that neither analogy nor precedent would support 
the assertion of such a power in any other than a legislative 
or judicial body." 

It was also contended in argument that although the 
Senate might hold secret sessions, they could not, in secret 
session, punish a man for a contempt. The Court, however, 
cannot perceive any reason .why the Senate should not have 
the same power of punishing contempts in secret as in open 
session. In the early years of this Government the sessions 
of the Senate were always secret. 

The Constitution of the U. S., Art. I. s. 5, requires that 
"each House shall keep a journal of its proceedings, and 
from time to time publish the same, excepting such parts 
as may in their judgment require secrecy." The journal 
cannot be kept secret unless the proceedings themselves be 
kept secret. Hence, each House has a right to hold secret 
sessions whenever in its judgment the proceedings shall re- 
quire secrecy." The necessity of the power to hold secret 
sessions, especially of the Senate, is so obvious that no argu- 
ment in its favor is required by the Court. 

The Senate, besides being a branch of the Legislature, is 
the Executive council -of the President, and stands in inti- 
mate communion with him in regard to all our foreign 
diplomatic relations. Nothing, therefore, can be more 
proper than- that all Executive sessions of the Senate 
and all confidential communications relating to treaties 
should be with closed doors and under the seal of secrecy. 
Hence the standing rule of the Senate (No. 38) requires 
that all confidential communications, made by the Presi- 
dent of the United States to the Senate shall be, by the 
members thereof, kept secret; and all treaties, which may 
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be laid before the Senate, shall also be kept secret tifitil the 
Senate shall, by their resolution, take of the injunction of 
secrecy. And by the standing rule of tfie Senate (No. 39), 
''all information or remarks touching or concerning the 
character and qualifications of any person nominated by 
the President to ofike, shall be kept secret" By the 40Ch 
rule of the Senate, ''when acting on confidential or Eicecu- 
tive business, the Senate shall be cleared of all persons, ex- 
cept the secretary, the principal or executive cleiic, the ser- 
geant-at-arms and doorkeeper and the assistant doorkeeper. * 
By the 41st rule of the Senate, "The legislative proceed- 
ings, the executive proceedings, and the confidential ligis- 
lative proceedings of the Senate shall be kepi in sefNifale 
and distinct books." > 

These rules were established under the power given to 
the Senate by the Constitution of the United States, Art. I, 
Sec. 5, "to determine the rules of its proceedings," and are, 
therefore, until repealed, as obligatory as if they had been 
inserted in the Constitution itself; so tfiat it is not only the 
privilege, but the duty of the Senale to hold its Executive 
sessions in secret. No odium, therefore, can attadi to the 
Senate from the circumstance that the judgment for con- 
tempt was pronouiKcd in secret session, upon a transac- 
tion which took place in secret session. It could not haTc 
been done otherwise. The offence must be punished in 
secret session, or go unpunished; leaving the Senile ex- 
posed to all sorts of insults in the discharge of their solemii 
constitutional dnties. 

After an anxious and careful consideration of the whole 
case, the Court is unanimously of opinion that the Senate 
of the United States has power, when acting in a case 
within its jurisdiction, to punish all contempts of its au- 
thority, and that the prisoner, having been commitltd by 
the Senate, for such a contempt, and being still held and 
detained for that cause, by their officer, this Court has, upon 
the habeas corpus, no jurisdiction to enquire further into the 
cause of commitment and must remand the prisoner. 

Prisoner remanded. 
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Motion to fiU Answer. 

1. it i$ oi right and not favor cause against himself and 
i6t thft dftt^ndint to file his others may file his answer in 
tnsw^r before tht decree nisi another cause against himself 
is ittade absolute. individually, though both suits 

2. A defendant in contempt in a relate to the same matter. 

An injunction was granted in the case of Barnes vs. Jones 
and others, which was entered served on all the defendants. 
The defendants' did not appear to this suit nor answer the 
bill. Ott F^bfuiry 10, 1841, a writ was issued in the name 
of Jdties agtinst the complainant, Mason, on a note dated 
A|)ril 15, 1839, made by said Barnes to said Mason or order, 
e4dof9cd by him ftnd M. Clark, payable October 15 follow- 
ing. Mason was arrested^ and special bail was put in. Mr. 
Marbury found his app^rance entered; but having received 
no instnictions, and never having seen Mason, he entered 
judgment at March Term, 1842. A ca. sa. was issued, and 
Mason was taken in custody. 

In January 13, 1843, Mason filed his bill. The bill and 
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injunction of Barnes vs, Jones ei al., was referred to 
as part of this bill. The prayer of the bill was that the 
judgment of March Term might be opened, or relief 
granted here by perpetual injunction and cancellation of 
the said note. The injunction was returned sei*ved on 
Jones. He did not appear or answer. On June 24, 1845, 
a perpetual injunction was decreed nisi, which was served 
on July I, and on October 24, 1845, before the decree be- 
came absolute, the defendant Jones' answer to the bill was 
brought into Court and offered to be filed. 

Objection being made by the complainant, the matter 
stood over and was heard at this term. 

Henry May for the complainant. 

Jos. H. Bradley for the defendants. 

May, for the complainant, objected to the reception of the 
answer, because Jones was in contempt by having violated 
the injunction granted in the Barnes Case against hirfi'and 
others by suing upon one of the notes. Har. Ch., 222 and 
263; Williamson vs. Caman, i Gill & J., 211 and 213. 

Bradley, contra, contended that it was the defendant's 
right to file his answer before decree nisi becomes absolute, 
and that the contempt, if there was any, was in another 
cause. I Smith's Ch. Pr., 61, note a; Alkroyd vs. King, 8 
Paige.* 

Cranch, C. J., gave the following opinion : 

The bill states that, in 1838, certain persons, amonoc 
whom was the defendant, Thos. P. Jones, associated for the 
purpose, among other things, of procuring and getting cut- 
tings of the morus multicaulis, and authorized John F. Cal- 
lan to sell them, and he did, as their ^gent, sell Abraham 
Barnes a large number of cuttings, which cuttings the said 
J. F. Callan, for the said persons, warranted to vegetate and 
grow, if certain instructions were followed. 

That the said Barnes, relying on the said warranty, was 
induced to purchase of the said Callan, 125,000 cuttings, for 
which he gave his several promissory notes with the com- 
plainants and M. St. Clair Clarke as endorsers thereon, and 
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that all the said proceedings were with the knowledge and 
assent of the said Thos. P. Jones and others. 

That the complainant does not recollect the amount of 
each note or the aggregate amount of them all, but will 
show the same to the Court. 

That the complainant charges that there "wcu the most fnoni- 
fest fraud in the sale of the said cuttings, and that the same 
did not vegetate or grow, and there was a total failure of 
the consideration of the notes, notwithstanding the said Barnes 
did follow the instructions given, and did everything in his 
power to make the same vegetate and grow." "That the 
same was known to the said Callan and the said Thos. 
P. Jones and others." "And that the said sale was made 
fraudulently, and that the said notes were given without any 
consideration whatsoever, the one for which they were given 
having totally failed, as the complainant is informed and 
believes, and so charges." 

That the notes were given and taken for the benefit of 
said Thos. P. Jones and others. 

That, on the 19th June, 1839, the said Barnes obtained an 
injunction from this Court to prevent the said Callan and 
the said Thos. P« Jones« and others «f rom passing the said 
notes of from suinig* upon the same, as will appear by refer- 
ence to the proceedings in the case of the said Barnes 
against the said T. P. Jones and others in this Court, which 
injunction was regularly served upon the said T. P. Jones. 
But the complainant charges that the said T. P. Jones, in 
defiance of the injunction, which was then and still is in 
force, has sued the complainants upon one of the notes so 
enjoined. 

The complainant then charges that payment of the note 
had' never been legally demanded — whereby the plaintiff was 
dischiarged. 

That,- oh the loth' of February^ 1841. while the injunction 
in Barnes' case was in force, the said defendant Jones 
brought suit against this complainant (Mason) on one of 
the notes so enjoined in Barnes* case. That, not being able' 
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to attend to tlie case in person, he a|iplied to a friend to 
enter special bail for him and to employ counsel; and hie 
special bail, through mistake, entered the appeaaance of 
Mr. Marbury, attomey*at-law, instead of iBrcnt & Brtnt, 
who alone were acquainted with the facts of the case and 
of the defence, and to whom the complainant had spoken. 
That the complainant was ignorant diat the appearance of 
Mr. Marbury had been entered as his counsel, until after be 
(Mr. Marbury) had confessed a judgment in the caae at 
March Term, 1842, and until the ca. sa. was served against 
hun, this complainant. 

That the note upon which this judgment was founded 
was dated 15th of April, 1639, signed by Barnes, pajrabk to 
the order of the complainant, on the 15th of October, 1839* 
and endorsed by the complainant. 

That the injunction in Barnes' case was granted June iglfa* 

1839. 
That T. P. Jones, at the time of receiving the note, knaw 

that the note was given for the cuttings, and that the con* 
sideration had totally failed. Upon this bill an injunction 
was issued on the 14th of January, 1843 (after the com- 
plainant, Mason, had been arrested on the ca. sa., but befoa 
his commitment in execution), to restrain the defendant 
"from proceeding further upon the judgmei^' at laUr, arhicb 
had been rendered on the 4th of April, 1643. 

That on the 24th of June. 1845, the defendant T. P. Jones, 
having failed to appear and answer the btU witfiin three 
months after the day of appearance and after the filing of 
the bill, it was taken pro confesso and a perpetual injamdioo 
decreed nisi, t. e., to be absolute unless cause to the contrary 
be shown at the term next socceeding "'that to which the 
decree shall, be returned executed." Before tiie decree be- 
came absolute, on the 24th of October, 1845, the dtiffidant, 
T. P. Jones, by his counsel, moved for leave to file an an- 
swer. 

This motion was resisted on the ground thjit the defoid^ 
ant was in contempt by havir^ violated the injunctioa 
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fiffatHed in Barnes' case June 19th, 1839, against this de- 
fendant and others, by bringing this action at law upon one 
of the notes included in that injunction, and tiiat his answer 
in this case of Mason against Jones cannot be received while 
be is in contempt in the case of Barnes against Jones and 
others. 

In support of tiie objection to the motion to file the de- 
fendant's answer, the counsel for the complainant cited Har., 
ch. 222, but that authority only shows what acts will author- 
ise an injunction and what will be a violation of the injunc- 
tion, not that a party who is in contempt in one cause may 
not file h\% answer in another. 

The aathcfrity in Har., ch. 263, only shows that, although 
the answer denies the whole equity of the bill, the injunc- 
tion wiH not be dissolved until the defendant's contempts 
are cleared, meaning, no doubt, contempts comnritted in 
that cause. 

The complainant's counsel also cited Williamson vs. Car- 
man, I Gill & Johnson, 211, 213. But in that case the con- 
tempt was committed in that cause, and has no relation to 
the filing of the answer, which was filed May 13th, 1826. 
The only point in that case applicable to this is that the 
chancellor will not hear a motion to dissolve the injunction 
while the defendant is in arrest under an attachment for a con- 
tempt in violating the same injunction. 

But there are many cases in which a party who has com- 
mitted a contempt even in the same cause may sustain a 
motion. Thus a plaintiff in contempt for non-payment of 
costs for an irregular motion can enforce an answer from 
the defendant, i Smith Ch. Pr., see note a, and it is only 
where a party in contempt applies for a favor that such an 
objection is available. Afcroyd vs. Klug, 2 Paige.* 

^These citations are incorrect. There is no case in any of 
Paige's Ch. Reports under the name of Alkroyd vs. Kin^ or 
Akroyd vs, Klug. In Johnson et ai, vs, Pinney et al,, 1 Paige's 
Ch., the defendant applied for a commission to take testimony of 
a witness. The plaintiffs resisted the application, on the ground 
that the defendant was in contempt for not paying a bill of costs. 
The Chancellor held that where a party is in contempt, the Court 
will^not grant an application in his favor which is not a matter 
of right. If he applies to the Court for a favor, it will be granted, 
on condition that he purge his contempt by complying with the 
former order of the Court. 
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Can a i>arty be said to be in contempt unless he be attached 
for the contempt? for until attached or otherwise brought 
before the Court non constat that he is guilty of the con- 
tempt, so as to prevent him from proceeding in his cause. 
In the present case the defendant did not apply to the Court 
for a favor in offering to file his answer, for he had a right 
to file it at any time before the decree becaine absolute, and 
therefore the rule that a party in contempt cannot make a- 
motion until he has cleared his contempt, is not applicable 
to this case. But the injunction which the defendant is 
charged with violating was not granted in the present 
cause, but in that of Barnes vs, Jones and others, and the 
defendant is not guilty of a contempt in this cause by being 
guilty of a contempt in another cause. 

For these reasons I think the defendant has a right to file 
his answer, which was produced and offered to be .filed be- 
fore the decree nisi became absolute. 
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Motion to Dissolve an Injunction, 

1. The proper order, where the 
defence set up to a promis- 
sory note is fraud, is to re- 
strain its negotiation and per- 
mit the parties to proceed at 
law. 

2. An injunction against nego- 
tiating a promissory note is 
not violated by suing thereon, 
and proceeding to judgment 
and execution. 

3. By praying that a bill in an- 
other cause may be made a 
part of the present bill, all its 
statements are considered as 
repeated, and must be an- 
swered. 

4. AM the facts stated in the 
bill, not denied by the an- 
swer, are taken as true on a 
motion to dissolve on final 
hearing. Facts not admitted 
must be proved. 

5. Denial of fraud (charged to 
have been committed by an 
agent) is not sufficient on the 
information of the agent and 
the belief of the principal. 

6. Fraud in the origin of a ne- 
gotiable note is no defence 
against a bona fide holder 
without notice. 

7. But a member of a company 
who discounted individually a 



note belonging to the com- 
pany, without knowledge of 
any fraud in its origin, is af- 
fected by the fraud of the 
agent of the company. 

8. Where a judgment has been 
confessed by an attorney 
through the negligence of the 
defendant equity will not re- 
lieve. 

9. Where B. filed his bill against 
I. and others, alleging fraud 
in a contract, which was not 
answered, and M. afterwards 
filed his bill against I. for 
relief against a judgment at 
law in relation to the same 
matter, though the fraud can- 
not be tried in M.'s suit, the 
injunction obtained by him 
wiTl be continued until B.'s 
suit shall be tried or disposed 
of. 

10. It seems that after judgment 
an endorser is considered in 
Equity a principal and not a 
surety. 

11. Courts of Law and Equity 
have concurrent jurisdiction 
in cases where fraud is the 
ground of relief, and the 
Court which first obtains pos- 
session of the case must set- 
tle the matter conclusively. 
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In the spring of 1839 Abraham Barnes purchased 125,000 
cuttings of the tnorces multicaulis of J« F. Callan, agent 9! 
the Washington City Silk Co., and gave his negotiabk nMes 
with M. Clark and Mason as sureties for the price of the 
same. The aggr^;ate of the notes was $5,000, payable, it 
was believed by Barnes, in two payments of $2,500 each on 
the 15th of Oct. and Nov., 1839. Callan was represented, 
when the purchase was made, to have warranted that the 
cuttings would vegetate and grow if certain instructions 
were followed. Barnes did not examine them until they 
were delivered, when he was struck with tfie dry appear- 
ance of the cuttmgs ; nothwithstanding, be set them out, i<ri- 
lowing the instructions; but all of them, except about 2,700, 
did not vegetate, and at the same time of the sale were dead 
and worthless. Upon discovering this Barnes, on June 19, 
1839, filed his bill, stating as above and charging that the con- 
tract was made by Callan as the agent and with the knowl- 
edge of the members of the company, and that he knew the 
worthless condition of said cuttings, and fraudulently misrep* 
resented the quality and condition thereof; and his said nofcte 
being negotiable, he sought an injunction against the same 
being negotiated or 'sued on, and an abatehient to the extent 
of the partial failure of the consideration. The members of 
the company were Dr. Jones, Pierce Hall, Callan and a 
nutmber of other persons, who were made defendants. It 
was charged that the notes were then held by said Calbui. 
or some member of the company, and by no one who had 
paid a valuable consideration therefor without notice. 

An injunction was granted ''against negotiating or pass- 
ing away said notes," which was returned served on all Ae 
defendants. The defendants did not appear to this suit nor 
answer said bill. On February 10. 184X, a writ was issued 
in the name of said Jones against the complainant, Maaon, 
on a note dated April 15, 1839, made by said Barnes to said 
Mason or order, endorsed by him and M. Clark, payable on 
October 15, following, for $1,250. Mason was arrested, 
and special bail was put in. Mr. Marbury foimd his ap- 
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pteranoe entered; twit having received no instructions, and 
never having seen Mason; he entered judgment at March 
Term, 1842. A ca. so. was issued, and Mason was taken 
into custody. 

On January 13, 1843, Mason filed his bill, setting out the 
purchase of the cuttings by Barnes of Callan, as the agent of 
the company, and of one Kinsnuin, of Philadelphia, the 
warranty* and worthlessness of the cuttings as above stated; 
the giving of notes for the price, 'and the injunction granted 
at the instance of Barnes as aforesaid; the suit by Jones 
upon "one of said notes," given for said cuttings; that he 
had faaen sued by Kinsman upon "three of said notes," 
and had employed Brent & Brent, who were his attorneys, 
and to whom he had explained the transaction, and requested 
them to attend to any suits on said notes; that he attended 
to Kinsman's in person, and employed those gentlemen; 
but being unable to do so when sued by Jones, he requested 
a friend to enter bail and to employ counsel, who. by mis- 
take, entered Mr. Marbury's name, instead of Brent & 
Brent; that he often spoke to them afterwards of his cases, 
but without naming this of Jones', as the defence was the 
same as Kinsman's, who became non-suit; that his friend 
did not inform him of the entry of Mr. Marbury's name; 
and the first he knew of it, and of said judgment, was upon 
examining the docket after being taken in execution; that 
the said note for $1,250 was one of those given for said cut- 
ingi and enjoined as assigned, which, and the total failure 
of the consideration, were known to said Jones at the time 
the note was delivered to him, if he did not then hold the 
same for himself and the other members of said company; 
all of whom were charged to be parties to said fraud. The 
bill further stated that Barnes resided in Washington 
County, Maryland, and that the demand of the said note 
was made in the City of Washington. The note was 
dated, but not made payable there. The bill and injunc- 
tion of Barnes was referred to as a part of this bill. Jones 
was required, among other things, to answer what office he 
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held in said company, and what sum he gave for said note, 
in what paid, and to whom. The prayer was that the judg- 
ment might be opened, or relief granted here by perpetual 
injunction and cancellation of the said note. The injunc- 
tion was returned served on Jones. He did not appear or 
answer. On June 24, 1845, ^ perpetual injunction was de* 
creed nisi, which was served on July ist; and on October 
24. 1845. before the decree became absolute, Dr. Jones* 
answer to Mason's bill was brought into court and offered 
to be filed. Objection being made, the matter stood over, 
and was heard and leave granted at the October Term. 

Redin and Bradley in support of the motion to dissolve ; 
May against the motion. 

The counsel in support contended that this was not a case! 
for the interference of a court of equity. 

I. Jones was not in contempt. He obtained the note 
bona Me before Barnes' injunction, and had a right to pro- 
ceed to judgment. That injunction was against the com- 
pany collectively, and was not meant to reach him indi- 
vidually. Barnes' injunction bond was to the parties, and 
would be no security to Jones as the individual holder 
of the note. The notes mentioned in Barnes' bill are not 
the same as those in Mason's. The order for the injunction 
was not against suing, but negotiating merely. It was set- 
tled on the presentation of the answer that the contempt, if 
one, was in another cause, and could not be urged in this. 
The remedy for contempt in violating an injunction is at- 
tachment. The judgment cannot, for that reason, be set 
aside. 

II. ■ But the defences set up are defences at law. i. As 
to the fraud and warranty, they are denied; if upon the 
information of Callan only, the charge is merely upon the 
information of Barnes. Mason's bill does not aver that the 
company knew the cuttings were bad at the time of the 
sale, nor that the statements in Barnes' bill are true. What 
was given for the note, and what office Jones held, are im- 
material inquiries, and cannot serve the complainant in Jiis 
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defences of fraud and failure of consideration. The denial 
of the defendant meets fully every material all^;ation in 
both bills, But, if not sufficiently denied, fraud and war- 
ranty are no defence against Jones, a bona Me holder of the 
note without notice; gaming and usury are the only de- 
fences against ^n innocent third party (Ch. on Bills) ; fraud 
is not, except between the original parties. (Thornton vs. 
Wiftn, 12 Wheat., 183,) and on warranty the remedy was at 
law; no circumstances of fraud, are stated, and if they had 
been, the defence was at law. 2. The failure of considera- 
tion is denied, but it is averred to be total, and that is also 
a full defence at law. 3. No advantage can be taken in 
equity of any illegality in the demand and notice after judg- 
ment. There is no averment that the residence of Barnes 
was known to Jones. If unknown, the note was properly 
demanded at the place of its date. 

III. The judgment was properly obtained and cannot be 
stricken out. A party is bound by a . judgment confessed 
by his attorney of record, unless fraud or collusion with the 
adverse party can be shown. He will not be relieved where 
it is produced by his own negligence. In this case the 
coijiplainant did not inform his bail that Brent and Brent 
were his attorneys, and requests him to have their appear- 
ance entered; nor did he give any attention to this suit aft- 
erwards. There is no relief under such circumstances, 
36 Law Lib., 259; 2 Story, 885, 887, 889, 896; Prather vs. 
Prather, 11 Gill & J., no; Fowler vs. Lee, 10 Gill & J., 
358. The understanding at the bar, as to the confessions 
of judgment, is that the defence must be made known at 
the same time, and an opportunity afforded for a trial, be- 
fore the jury are discharged; else a defendant might wait 
till the witnesses were dead and limitations would be a bar. 

May, contra: 

I. It is a case of partial failure of consideration, made so 
by reference to Barnes* bill. The fraud charged is denied 
on the informafion of Callan only, which is not sufficient. 
Alex. Ch. Prac, 86. The defendant was one of the com- 



334 M ASOK V. JONtS -H W. 

pany, and is charged to have known of the fiaud, but. ii no 
persona] knowledge/ he was answerable for die misDtpre* 
sentations of Callaa, the ag«nt of the GOmfNWiy. He is iiof 
a bona Ude holder of the oole. He iMeived k as die pnop- 
erty of the company, of wMch he was one. He, IheMfOM, 
knew the consideration, or had reason (o know, aod 4Nia 
bound to inquire. His answer is not fttti ; h^ do^ flOt aiaic 
what office he held in the company, nor -what be gave 4ar 
the note. A case of fraud is made out in Bataes' bill, 
which the defendant and other members of the oompaay 
were bound to answer. 

II. The judgment was entered by mistake. The com* 
plainant was lulled into security by the former injunction. 
He had no knowledge of the appearance of Mr. Marbury. 
He had a defence which he had instructed his counsel. 
Brent & Brent, to make to all these notes. -Equity can in« 
terfere. 2 Story Eq., sees. 885, 887, 889, 896; 6 Gill & J., 
309;* 2 H. & Gill, 179 ;• 9 Wheat, 532, Smith vs. Melver; 
10 Peters, 497, Brown vs. Swann; 5 How., 141, Truly vs. 
Warner; 7 Cr., 332, Marine Insurance Co. vs. Hodgson; 5 
How., 204*, 36 Law Libr., 61. 

III. Jones was under disability to sue. The jnjjmctijHi in 
Barnes* case was not to sue. The suit brought 4|jSli9St 
Mason was on the same note, and was a violation of that 
injunction. The defendant was in contempt, and shall take 
no benefit from his illegal act. There will hft a restofiatiOD 
of the rights of the parties as they stood before the suit waa 
brought. The remedy for breach of an injunction ia not 
merely attachment, but the acts done will be treated a$ onl* 
lities. 3 Mer., 148. Partingdon vs. Booth; 6 Ves., 109,* ad 
ed., 108; I Smith's Ch. Prac., 623; 14 Ves., 136,* a cas^ o| 
possession restored; 5 Munf., 187;* 2 Har. C, Pr.» 4239; 
Alexander, 86, 88, 92; 16 Ves., 144;* 17 Ves., 385/ a Anst, 

'Gou et aL vs. Carr. 'Offutt's A4. Ps. Offutt KkmA^$ A4. ps, 

Sims. *Downshire vs, Sandys. *OsbouriM vs. Tenant- '*W«st SfS, 
Bekhes. 'Bullen vs. Orty. "Leonard vs. Attwell. 
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556;* 3 Atk., 567;i<> 18 Ves., 487;" 2 Sim. & Stit, 577;" 
3 Swanst, 626, Woodward vs. Earl of Lincoln; 9 Sim., 314;^ 
2 Dick., 703. Robinson vs, Byron; 3 New., 294; i Gill & J.> 
212, Williamson vs. Caman; i Russ. Eng. Ch., 412;*^ 4 
Cond. Eng. Ch. Cas., 344, Clark vs. Dew; 4 Paige, 163, 
Hanley vs. Bennet ; 2 Har. & J., 34 ;W i Bland, 353.^* 

MoRSELL^ Associate Judge, delivered the opinion of the 
Court: 

The first question to be considered is whether defendant 
has violated the injunction in the case of Barnes vs. Jones 
and others. 

Both subpoenas and injunction, by the return of the Mar- 
shaU were served on all the defendants. 

The order for the injunction was obtained on 19th June, 
1839, as ''Let the injunction issue to restrain the defendants 
from negotiating or passing away the promissory notes in the 
bill mentioned until the further order of the Court.'' It is 
erroneously stated in Mason's bill that the injunction .was to 
prevent Jones and others from "suing upon the same." This i$ 
not included in the order of the judge, though it appears to 
be interlined in the precept of injunction issued by the 
clerk. That order is in the words above stated, and I think 
it was entirely correct not to enjoin the bringing of suit by 
the original party, as the bill charges that the notes were 
obtained by fraud, th.e defence would have been available at 
law, and the party might have suffered great evil from be- 
ing prevented from suing. He might have lost the security 
for the payment of his debt, which he might have had by a 
judgment. There might also be other evils occasioned 
which do not now occur to me. I find it sanctioned by au- 
thority, 3 Bacon's Abr. Inj., 651, "Injunction will be granted 
to restrain th^ negotiation of bills of exchange or protfits- 
sory notes obtained by fraud, and in this case if the plaintiff 
support his motion by an affidavit of the truth of the facts 

»Gadd vs. Worrall. lOAnon. "Earnshall vs, Thornhill. "Mar- 
sack vs. Bailey. i^Woodley vs. Boddington. i*Hood vs. Aston. 
i^Lynch vs. Colgate. i*Gibson vs. Tilton. 
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stated in his bill, the injunction will be allowed immediately 
upon the bill being filed; but the defendant should, upon 
intimation of the suit by negotiating the security, defeat its 
object (in note), **where a motion was made to restrain a 
defendant either from bringing an action on a promissory 
note, suggested to have heen given for undertaking to bring 
about a marriage, or to prevent him from assigning it over, 
the Court made an order upon the defendant to keep the 
note in his possession, and not assign or endorse it, but 
would not extend the injunction so far as to inhibit the payee 
himself from proceeding at hw." 

Smith I's. Ayswell, 3 Atk., 566, Amb., 61. In the case in 
Atk. the chancellor says: **Here it is not only charged by 
the bill to be a marriage brokerage agreement, but the fact 
supported by an affidavit, and therefore I will make an order 
on the defendant to keep the note in his own possession and 
not assign or endorse it over to any person whatever, but 
shall not extend the injunction so far as to prevent him from 
proceeding at law. There being then for the reason, as well 
as the reasons already given in the opinion of the chancery 
judge in this case on the subject of allowing the answer to 
be filed, no violation of the injunction, the objections on that 
ground cannot avail." 

The reason offered in support of the motion to dissolve 
will next be considered : 

1st. As to the jurisdiction. 

That the circumstances of the fraud ought to be stated in 
the charge of fraud in the bill, and not in terms only, and 
that none such are so stated. 

2d. That the defence might have been made at law, and 
that it is now too late, there being no clear evidence of 
fraud or accident, or the act of the opposite party unmixed 
with any negligence or fault on the part of the complainant. 

3d. The answer denies the fraud as to himself or Callan. 

The bill in this case prays that the facts and things stated 
in Barnes' bill against this defendant and Callan, and sundry 
others, may be made a part of this bill, and I supposed it 
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must be so considered. It is objected that the complainant 
cannot have the advantage of the facts stated in that bill, 
because they are stated as of the knowledge of others, and 
complainant does not state in his bill "that he believes 
them to be true," but I suppose it must be understood that 
they become a part of the bill into which they are invoked 
according to the usual and common form, which is invariably 
with those words, and of course that this objection must be 
aQswered. 

Barnes' bill, after stating particularly the attending 
circumstances and the contract and consideration made 
with Callan, the agent of the company of which the 
defendant in this case was a member, according to which 
the cuttings were affirmed and warranted to vegetate and 
grow, that he had no opportunity of examining and in- 
specting said cuttings unless they were delivered after the 
contract of sale. He charges that the whole lot of cuttings 
so purchased by him of said Callan, as agent aforesaid, was, 
at the time of sale, dead and utterly worthless except about 
2,700 cuttings; proceeds to charge that, at the time of de- 
livering said cuttings, they had not (with the exception just 
stated) been in the ground or any soil for some time, and 
were utterly valueless, and that said Callan well knew the same, 
and did fraudulently misrepresent the condition and .quality 
of said cuttings, of which he also charges the other defend- 
ants in the suit had knowledge. And it seems to me that 
the bill filed in this case reiterates the same circumstances 
in substance, and charges a fraudulent knowledge of the 
same by the various parties to the contract, and the fulfill- 
ment of Barnes on his part. It appears then that the facts 
and circumstances of the fraud, and the fraud itself, are 
positively charged to have been practiced on the part of the 
defendants. What effect ought to be given to the answer? 
Admit that at the time stated in the bill, 1838, sundry 
persons, the names of some of whom are correctly given in 
said bill, and among Whom were the defendants, united them- 
selves into an association or company for the purpose, 
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among: other things, of procuring and selling cuttings and 
trees of the morus multicaulis, and that they offered the same 
for sale, and authorized John F. Callan to sell for them, 
who acttd for them in the City of Washington as their 
agettt; it admits the contract made with Barnes, but denies 
that Callan warranted as the agent of the company as stated. 
Admits also that Barnes, for the cuttings, gave to Callan 
his four several promissory notes, made payable to complain- 
ant, and endorsed by him and Matthew St. Clair Clark^ 
but declares and avers that he was personally and wholly 
ignorant of the said transaction, and was not advised with 
or consulted in any part of them; nor did he ever know of 
them until long afterwards and after he had become the sole 
bdna fide holder of the notes hereinafter mentionefl (the one 
mentioned in the bill). But this defendant, on the informa- 
tion he has received from the said John F. Callan, positively, 
particularly and circumstantially denied that there are any 
fraud done, or attempted or designed, in the sale of the said 
cuttings by the said John F. Callan; that he is informed 
and believes that some part of the cuttings did vegetate and 
grow; that Barnes, as he is informed and believes, did not 
follow the instructions; denies that the consideration of the 
notes entirely failed; admits that the notes were given for 
the benefit of the said company as a company; admits th^t 
an injunction was obtained by Barnes as stated, but that 
long before the granting of the injunction the said defend- 
ant, without any knowledge of any facts, and without having 
heard anything to cast suspicion upon the said notes, and 
without any knowledge or information about the considera- 
tion for which they had been given, bona Me and in the 
regular course of dealing and business, received one of the 
said notes, being the one mentioned in said bill, and gave 
full value therefor; this was within a few days after its 
date; that he had received the same from the said Callan as 
the property of the said company, but that he, this defend- 
ant, received it as any other person wotAd have done, rely- 
ing on the credit of the endorsers thereon more than that of 
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the drawer ; excuses himself for a disobedience to the in- 
junction; does not recollect that it was served on him. He 
did bring the suit, &c., utterly ignorant of the facts with 
respect to Mr. Marbury, &c., except that he did confess the 
judgment, &c. 

That if the facts therein stated are true (which he does 
not admit, &c.)> they are insufficient to give jurisdiction to 
this Court to go behind the said judgment at law, and he 
prays to have the same advantage as if he had pleaded the 
same; denies all fraud and combination, ftc and declares 
and averring that on the i8th April, 1839, he received the 
said notes bona fide and gave full value therefor in the regu- 
lar course of business; excuses himself for not having put 
in his answer earlier, &c. 

It is objected that this answer does not fully respond to 
the charges contained in the bill, and that those which are 
not answered are to be taken as true. 

The rule laid down in 6 Cranch, 51*, is: "if the answer 
neither admits nor denies the allegations of the bill, they 
must be proved on the final hearing, but upon a question 
of a dissolution of an injunction they are to be taken to be 
true/' As to the objection that he does not state what 
office he held in the company, and what he paid for said note, 
and whether the proceeds of the said note were for the use 
of himself and the other persons named in the bill of com- 
plaint, &c., and what sum of money did he give for ^aid 
note, he has answered that he was a member of the com- 
pany; admits that he received the note; states that without 
any knowledge or information of or about the consideration 
for which they had been given bona fide and in the regular 
course of dealing and business, he received one of the notes, 
being the one mentioned in said bill, and gave full value 
therefor; that this was within a few days after its date; that 
he received the same from the said John F. Callan as the 
property of said company, but that he received it as anv 
other person would have done, &c. This seems to me suffi- 

^Young vs. Grundy. 
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cient to answer all the material part of those interroga- 
tories. 

The next and last objection is, "that a case of fraud has 
been charged in the bill, and the answer does not meet it to 
the extent of it." The answer, besides the general denial 
of all fraud and evil practice and all conbination, &c., says: 
"But this defendant, on the information he has received 
from the said John F. Callan. positively, particularly and 
circumstantially denies that there was any fraud done, at- 
tempted or designed in the sale of the said cuttings of the 
said John F. Callan, and he sufficiently denies it as to him- 
self by showing his entire ignorance of all the circumstances, 
&c. The question is. what weight is due to the denial 
merely upon information of Callan and his belief, without 
any knowing? The charge is, that Callan as agent of the 
company was guilty of the fraud. Is the charge fully met? 

The bills are injunction bills, and filed Ou oath. It is 
true the answer of the defendant is on oath, but it is not of 
fact from his own knowledge. He declares he was altogether 
ignorant of them. His answer is, therefore, nothing more 
than his belief of what another has informed him. I do 
not think such an answer ought to have the weight of a full 
and positive denial of the facts respecting the fraud as stated 
in the bill. The principle will be found established in tlie 
cases of 9 Cranch, 153*; 5 Peters, in*. In the last case 
the Judge, in delivering the opinion of the Court, says: "It 
is to be borne in mind that the bill does not charge the 
agreement to have been made with the bank, but with their 
attorney. The denial by the bank is not. therefore, of any 
matter charged to have been within their own knowledge. 
They could, therefore, only speak of their belief, or froru 
information received from their attorney, and not from 
their own knowledge of the transaction." This was also 
the case of an injunction bill. It has been contended, how- 
ever, that the defendant in this case, being the holder of an 
endorsed negotiable promissory note, before the same be- 

"Clark's Ex's vs. Van Ricmsdyk. 'Union Bank of G*t vs, Geary 
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care due for a bona fide and valuable consideration, and 
withot t notice, canrtot l:e affected by the fraud. This, as a 
general proposition, is unquestionably true. Do not the 
circrmstances, however, of this case show the principle in- 
applicable? It is admitted that at the time of the transac- 
tion the defendant was a member of the company; that 
Callan was the authorized agent to make the sale and con- 
tract of sale and that he acted for them in the contract with 
Barnes for the 125.000 cuttings; who gave his several 
promissory notes drawn by said Barnes and endorsed by 
Mason and Clark to Callan as such agent, for the benefit of 
the company, as such company; one of which notes some 
few days after the date was delivered by said Callan to him, 
the defendant, as the property of said company. Was he 
not, therefore, fully affected by the actings and doings of 
Callan in the transactions as mrch as any other member of 
the company, and as much so as if he had in fact known 
and been cognizant of all the facts and circumstances 
charged as fraudulent, and although he received it under 
the circumstances stated by him? If so, the principle re- 
lied on by him, above stated, is not applicable. 

The next part of the case presents a question of more 
difficulty. It is in relation to the equity jurisdiction of this 
Court in a case which has already been before it as a Court 
of Law between these same parties, and where the com- 
plainant could have availed himself of the matter set up in 
this case and had full and ample justice done to him. yet 
did not even attempt it, but, on the contrary, confessed a 
judgment to the defendant for the amount of the claim. 

The rule is that when a party has a good defence at lav/ 
and omits to make it, he cannot afterwards upon th^ same 
ground have relief in equity. 6 Gill & John., 312*, in the 
Court of Appeals, the judge in stating the opinion of the 
Court says: "The well settled general rule being that a 
Court of Equity will not relieve against a recovery in a trial 
at law, unless the justice of the verdict can be impeached 
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by facts or on grounds of which the i>arty seeking the aid 
of chancery could not have availed himself at law, or 
was prevented from doing it by fraud or accident or the act 
of the opposite party, unmixed with any n^Iigence or fault 
on his oiMm part/' and the principle is the same where at 
law there is a confession of judgment. Many other cases 
might be here stated establishing the same rule, but I really 
do not think it necessary. The question then is, has there 
been any such circumstances of fraud or accident or the act 
of the opposite party, unmixed with any negligence or fault 
on his (complainant's) own part? To show this it has been 
said that the injunction granted by the Court in the case of 
Barnes had the effect to lull him into security, &c., and, 
secondly, that Mr. Marbury, instead of Messrs. Brent & 
Brent, by mistake and accident was employed as the attor- 
ney in the case, and, not knowing there was a defence, con- 
fessed the judgment. With respect to the judgment, it ws» 
granted in a case in which the complainant was no legal 
party, and. as I have before said, the judge made no order 
inhibiting the defendant in that case to sue on the note, 
and the service of the writ in the case was amply enough 
to warn the complainant that the defendant did not con- 
sider himself thereby restrained from suing on the note, and 
the additional circumstances, which he states, of his having 
sometime before sued Hinsman on three of the notes given 
for the same contract, and feeling it necessary to attend to 
them in person, fully proves this excuse not to be sound. 
As to the mistake in employing Mr. Marbury, let the cir- 
cumstances be considered proved as stated by the com- 
plainant himself. The suit was brought against him on 
the loth of February, 1841, and in the usual course pro- 
gressed until March, 1842, when the judgment was con- 
fessed, being the regular trial Court; that, not being able 
to attend to the case in person, he applied to a friend to 
enter special bail for him and to employ counsel, and that 
his special bail through mistake entered the appearance of 
Mr, Marbury, attorney at law, instead of Brent & Brent. 
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wfMT afame were acqusinted with the facts ot the case and of 
Urn dehncCf snd to whom the compiainant had spoken; 
tint if sned as an endorser on said notes, &c., he wished the 
said Brent ft Brent to attend to the cases for him, of which 
he (tfie oomplaHnnt) would iniorm them ; that he was never 
iirfonned by his said specie bail that he had directed Mr. 
thri w iry to appear for htm, nor did he know the same un- 
til after judgment* had been rendered agaim-^ him, and not 
than did he know that any judgment was obtained until 
ater » ca. jo. had been served upon him. 

It appears, then, that Mr. Mason gave no directions to his 
baiU whom he employed as counsel for him, or that he (the 
bail) knew that the Messrs. Brents were, nor does it appear 
Itmt ha ever inqirired of hb bail whom he had employed, or 
that he ever informed the Messrs. Brents and requested them 
to appear. The suit was depending the usual time of twelve 
montfaa, witfaotit any attention on the part of the complain- 
ant in tile preparation for the trial; no order to summon 
witnesses; no reasonable and proper endeavor to procure 
evidence, but a total indifference. He must have known 
when» by the rules of the Court, the trial Court would be. 
Suppose Brent & Brent had been employed, could he think 
that it would not be necessary to have his proofs of the fraud 
ready to enable them to make the defence? instead of whicli 
he does not make any inquiry of them about it. Can it be 
said that this is the case of accident unmixed with any negli- 
gence of fault on his part? On the contrary, does there not 
appear to have been gross negligence? 

But although the Court has no jurisdiction to try and de- 
tennine the question of fraud, for the reasons already stated, 
has it not the power and would it not be proper to continue 
this injunction to await the final decision of the case of 
Barnes against the defendant, with a number of other de- 
fendants hereinbefore mentioned? There is enough to show 
that that suit is to try the validity of the same contract with 
which the note in the case is connected, nothwithstanding 
the erroneous description of th^ notes mentioned in th^t 
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bill. It is true that after the liability of the endorser be- 
comes fixed by judgment, as in this case, he is to be consid- 
ered as a principal, so decided in the case of 5 How., 206*, 
and 3 Wh., 520*: "That the endorser of a note who has 
been charged by due notice of the maker's default is not 
entitled to the aid of a Court of Equity as a surety." But 
can we shut our eyes to the most unjustly opressive and 
iniquitous effect which the complainant in this case would 
be made to suffer if he is not permitted to have the benefit 
of the recision of the contract, if such should be the event 
upon the trial of that case? 

That suit was brought on the 19th June, 1839, and, ac- 
cording to the return of the Marshal, the defendants were 
all served \^ith subpoenas. But no answers, I believe, have 
yet been filed. The delay in bringing it to issue has been 
certainly very great, but the case is still depending and un- 
disposed of. It may be added that the defendants in this 
case cannot be said to be free from blame in occasioning the 
delay. 

Fraud being the ground upon which relief was sought 
from the obligation of the contract, this might be availed 
of either in a Court of Chancery or of Common Law. In 
such case the rule is, "The Court which first has possession 
of the subject must determine it conclusively, and has a 
right to retain it exclusively of the other. (9 Wh., 535.') 
Chief Justice Marshal, in delivering the opinion of the Court, 
says: "In all cases of concurrent jurisdiction, the Court 
which first has possession of the subject must decide it." 
Again, at 536: "Admitting, then, the concurrent jurisdic- 
tion of the Courts of Equity and law in matters of fraud, 
we think the cause must be decided by the tribunal which 
first obtains possesion of it, and thus each Court must re- 
spect the judgment or decree of the other." 

The Court of Chancery had first possession of the contract 
in connection with this note, and had an exclusive right to 
retain it until the case was disposed of. 
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Is that not a sufficient reason for this Court to hold up the 
injunction until the other case has been disposed of. or at 
least until this defendant has done everything in his power 
to bring it to a final action? The above was concurred in 
by the Chief Justice, W. Cranch, 
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James P. Gaicnon 

vs. 

Thomas C. I>onn. 

At Law. Decided October 30, 1848. * 

Action against a Justice of the Peace for Negligence or Omis- 

sioH in the Discharge of his Duty under Sec. 4, Act of 1823. 

1. A justice of the peace is not a supersedeas can be pven. 
liable in damages for judicial 3. But Uking it is a judicial 
acts, and for ministerial acts act» and the justice is not 
only in case of intentional or liable, though taken on a Sun- 
gross negligence. day and from a minor. 

2. Sunday is not a day on which 

Lenox for the appellant. 
GiBERsoN for the appellee. 

The plaintiff had a fieri facias on a justice's judgment 
issued by defendant and laid on Gannon's horse after daric 
on Saturday; the legality of which levy being doubted, it 
•vvas agreed the horse should be placed in the livery stable 
of the plaintiff until the judgment should be superseded. 
On the following day (Sunday) the recognizance was entered 
into before the defendant, and antedated on the preceding 
Saturday. The superseder was under twenty-one; but 
wanted only six or seven months of being of age. His ap- 
pearance indicated full age. The horse was delivered to 
Gannon on the certificate of supersedeas. His residence was 
in Maryland, and afterwards he went to Mexico, but was 
seen in the District on the horse after the expiration of the 
time of the supersedeas. It was not shown that he had any 
other property. The surety in the recognizance refused on 
the ground of non-age, and no steps were taken thereon or 
on the original judgment. The plaintiff, representing to 
the defendant that he had lost his debt by his conduct, said: 
"Sooner than you shall lose it I will pay it." 

Upon this evidence the plaintiff seeks to recover against 
the defendant under section 4 of the Act of 1823 ^^r negli- 
gence or omission in the discharge of his duty. 



I 
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Mr. Justice Morsell delivered the opinion of the Court, 
(Cranch absent) : 

''This is the first instance of a suit under this aectioiL 
'the terms are general and might comprehend any degree 
of negligence or any omission of duty; but the third and 
fourth sections of the law must be taken together, and the 
general ex^fessiohs of the latter limited by the fonfier. The 
ext]ff^ssibh ih the fotirth section is that 'if any justice shall 
Otnlt to keep a (iocktt, or be guilty of any other negligence 
bf bhiissibh; wherd[>y the plaintiff, having obtained a judg- 

4 

ment before such justice, shall lose his debt,' the jul^tice 
shall pay the sailie. llie keeping of a ddeket is pureljr a 
Miiiisterial act, and the general terms must be limited to 
acts of the same character; and can not be extended to acts 
dbhe or omitted ih his judicial capacity. A justice is not 
ahswerable for his judicial opinions, though erroneous, and 
as i6 his ministerial acts tliere must be proof of ititentiohal 
tioiatidn of duty or gross negligence. 

The acts complained of are: i. That the recognizance 
was takeh bn a Sunday and antedated. 2. That the surety 
was a hiihoK Siulddy is not a ddy for legal proceedings. 
(2 Inst., 264.) But in taking the supersedeas the justice was 
abting in his judicial character, and might have supposed 
the consent of the parties had been given to consider it as 
ddne dn Saturday. As to the age of the surety the justice 
might well be deceived by his appearance, and there was 
nothing to awake suspicion. Notice need not be given to 
the plaintiff of the time ahd place of taking the recogni- 
zance, rioi* is thei"e pl-oof that the debt has been lost by any 
other act or omission of the defi^ndaht. His promise is not 
obligatory on him. The plaintiff is not entitled to recover.'* 
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Hugh McD. McElrath 

vs. 

Betsey McIntosh, John H. Eaton, of Washington, D. C, 
The Secretary of the Treasury, and the Sec- 
ond Comptroller, U. S. Treasury. 

In Equity. Decided November 21, 1848. 

For an Injunction to prevent Betsey Mcintosh from receiving, 
and the Secretary of the Treasury and the Second Comptrol- 
ler from paying her more than one-half of her claim award- 
ed under the Cherokee Treaties, 



1. The Courts of the United 
States have no authority to 
enjoin the officers of the Gov- 
ernment against performing 
any merely ministerial act» 
nor interfere in any way to 
guide or control the executive 
officers of the Government, or 
to entertain any appeal from 
their decisions. 

2. The Court has no authority 
to cause a writ of mandamus 
to issue to the Secretary to 
cause a credit to be entered 
on the books of the Depart- 
ment when there is no general 
law requiring such a credit to 
be entered. 

3. The Court has no authority 
to cause the amount of such 
credit to be paid when there 
has been no specific appro- 
priation 

Geo. M. Bibb for the complainant. 

R. H. Gillet for the defendants, Secretary of the Treas- 
ury, Second Comptroller et al. 

The case is as follows: 

Under the provisions of certain treaties with the Chero- 
kees, Betsey Mcintosh became entitled, under an award 
dated May, 1847, to receive $7,680, for the payment of 
which an appropriation was made by the joint resolution of 
March 14th, 1848. Eaton, as the substitute of McElrath, 
presents at the Treasury a power of attorney from Betsey 
Mcintosh, in its terms irrevokable, which promises him 
50 per cent, on what he shall collect, and by virtue thereof 



4. The question whether a power 
of attorney from an Indian 
woman to another person to 
recover the amount due to 
said Indian woman upon a land 
reservation (agreeably to the 
Indian treaties), and to retain 
half the amount recovered as 
a compensation, is so far con- 
trary to the resolution of 
March 14th, 1848, as to justify 
the officers of the Treasury 
Department in refusing to pay 
the amount recovered, or any 
part of it, to such attorney, 
and the question whether such 
power of attorney be duly ex- 
ecuted, are questions to be de- 
cided according to the dis- 
cretion of the respective of- 
ficers of the Treasury. 
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demands the money appropriated. One-fifth of the sum is 
paid to him to remunerate him for his services as esti- 
mated by the War Department, and the residue is with- 
held. The Secretary of War says he shall, through the 
Cherokee Indian Agent, pay the residue to Betsey at her 
residence in the Indian country. He also alleges that his 
power of attorney has not been executed in the manner and 
at the time required by the Act of July 29. 1846, as it bears 
date prior to the appropriation and is neither in the form 
nor certified as therein provided. To this, Eaton answers 
that the power is coupled with an interest equivalent to an 
assignment of one-half the claim. The Secretary replied 
that if this is true, which is not admitted, the fact does not 
change his line of duty under the statute and the regula- 
tions which the President has established for his guidance 
and the guidance of those subordinate to him. He decides 
that he will pay the residue to no one but Betsey Mcintosh, 
through the Indian Agent appointed to attend to the inter- 
ests of the Cherokees in the Indian country. To this de- 
cision McElrath objects, and has filed his bill to prevent 
such payment to the Indian woman, and to compel the 
delivery of at least one-half of the amount of said claim to 
him, and asks this Court to grant an injunction to prevent 
any payment until the final determination of the Court. 

Upon filing the bill, Geo. M. Bibb, for complainant, moved 
for an injunction as prayed in the bill, and contended: 

1st. That the power of attorney from Betsey Mcintosh to 
McElrath, being coupled with an interest, is an assignment of 
one-half of her claim, and was a contract which the United 
States, ought to recognize. That as to one-half of the claim, 
it was money received by the United States for the use of 
the complainant. It was his money held by them in trust 
for him. 

2d. That it was a specific lien which followed the fund 
into the hands of the United States. 

3d. That the Secretary of War had no authority to make 
the rule respecting the payment of money to the attorney 
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of Iiji^ians, who have a^ right to appoint tbeur owa %^toi;iiQ>'. 
That the pQ>v^ w^ given befoi;^ the ooier oi Octpla^t i, 
184^ and couM not be controlled by it 

4th. That Betsey Mcintosh is a svhite worn%o, not ^ 
Indian, and that she is, therefore, not withwi the terms of 
the order. 

5th. That this Court has jurisdiction to compet an execu- 
tive oflScer of the Government to perform any act which it 
is his duty to perform, if it be merely a ministerial act, not 
an executive act pertaining to the duties of his ofice as 
an executive officer; and that the act of paying this monev 
to the complainant is a purely ministerial act. which the 
official character of the defendant will not exempt him from 
the duty of performing. 

Ransom H. Gillett, Solicitor of the Treasury, for the 
defendants, the officers of the Government: 

In the case before the Court, the question^ i^ simply this: 
th^ executive branch of the Government has. decided that 
the faithful execution Qf the law requires t^iat the money 
appropriated for this claim shall be paid directly to Betsey 
^^cIntosh and not to the cls^iman^ upder the power of attorr 
ney; and this Court is asked to grant an order prohibiting 
such payment. Th& power and jurisdiction of the Court 
over the matter are denied in totQ. 

1. This Court has no jurisdiction beyond what has beei^ 
conferred upon it by statute. T^Wje §tati^te^ arc the 13th 
and 14th sections of the Judiciary Act. Stat$. at L^rget 
Vol. I, pp. 80, 81, 82, the nth section of Jqc^ipsiry Apt pf 
Feb.. 13, ifioi, idetn, Vol. 2, p. 98, so far as thait 5e?tio» i^ 
not repealed; the ist, 3d and 5tl\ sectipn of ^h^ act of Febr 
ruary 27, 1801, idem, pp. 103, 105, lofi, establishing t^i^ 
Court. See i Kent's Com., 6th ed., 339, and case^ ^h^r^ 
cite^; I Gall., 488;* 2 DalL, 384.- 

2. The writs expressly authorised by the jndicia^ ^cts 
are ^uch, and only snph, as are nec^sary to pirry out the 

'The U. S. vs, Coolidge et al "The U- 3- W Wpff^lli 
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jurisdiction ccmferred upon the Court by those statutes 
agreeable to the principles and usages of law. Mclntyre vs. 
Wood (7 Cr., 504) ; Smith vs, Jackson (Paine's C. C, 453) ; 
McClung vs. Silliman (6 Wheat., 598) ; i Kent's Com., 32a ; 
Bouvier's Law Diet., Title Mandamus, and cases there cited. 

3. The writs specified in the Judiciary Act can only apply 
to cases in which the Court has jurisdiction over the party 
or the subject-matter of the suit, so that the Court can. 
punish the party for disobedience or change the title to the 
subject-matter of the suit by judicial proceedings. This 
Court has no jurisdiction over Betsey Mcintosh in the Indian 
country, nor over the United States as a corporation, nor 
the money in the Treasury, and therefore has no authority 
to act upon or control either. 3- Bland, ch. R., 423-4 ;' 7 
Paige, 167;* 7 Vesey, 251;" 4 John., N. Y., ch. 25 ;• 3 Dan- 
iell's Ch. Prac, 133-4; Sugden on Vend., 156; Osbom vs. 
U. S- Bank (5 Cond. R., 764, 768) ; Story's Conflict of Laws, 
450; Act of Feb. 27, 1801. sec. 5, Vol. 2, Stat, at Large, 106; 
Act of May 3, 1802, sec.i, idem 193; see also act of Feb. 28, 
1839, sec. I, Vol. 5, Stat.* at Large, p. 321, where provision 
is made concerning absent defendants. 

4. There is no authority in law for a plaintiff to make the 
United States a party defendant in a suit, or to attach or 
control their moneys in the Treasury, either directly or in- 
directly. Naming an officer of the Treasury in the process, 
and serving it upon him, will not affect the United States 
nor their money in the Treasury. McKim vs. Odum (3 
Bland's Ch. R.. 420-423-424) ; Att y Gen's Opinions, pp. 
507-508-510, 1066, 1 103, 1303, 1304, 1425. 

.5. The common law of Maryland, even if now in force 
in this District under the act for organizing the District of 
Columbia (2 Stat, at Large, p. 104), does not extend the 
jurisdiction of this Court over the executive officers of the 
Government as such; for the laws of Maryland in force at 
the time of the passage of that act did not authorize their 
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Courts to issue writs of injunctions or mandamus against an 
executive officer of that State, or an officer of the General 
Government. No case of that kind has been cited, and none 
can be found. 

By the Act of July 15th, 1790, the seat of the National 
Government was transferred to this District on the first 
Mondav in December, 1800. Bv the ist section of the Act 
the operation of ''the laws of the State within said District 
shall not be affected by this acceptance until the time fixed 
for the removal thereof, and until Congress shall otherwise 
provide." 

The laws of Maryland at the time of the Acts of July 16, 
1790, and February 27, 1801, contained no provision or 
authority giving any Court in that State jurisdiction over 
the officers of the Executive Departments of the Federal 
Government. If the Courts of that State could not then 
have exercised such jurisdiction, then no Court can now do 
it, the powers of the Courts not having increased. 

If the Supreme or other high Court of Maryland had the 
power claimed, it does not follow ♦that such power is dele- 
gated to this Court, because it is not provided that this 
Court is clothed with the same power. We may as well say 
that the first section of District of Columbia Act transferred 
her highest Courts here, as to affirm that the jurisdiction 
was transferred to this Court when neither is provided. 

6. Even if the Courts have jurisdiction over the offi- 
cer in any case, such jurisdiction only extends to cases of 
a ministerial, and not to those of an executive character. 
The acts which the complainant wishes performed are 
of an executive character, and therefore this Court has 
no jurisdiction. Kendall vs. United States, 12 Peters 
524; Mclntyre vs. Wood, 7 Cr., 504; McClung vs, Silli- 
man, 6 Wh., 598; Decatur vs. Paulding, 14 Peters, 497; 
I Bland, 186-189, S84 in Note; Bordley vs. Lloyd, i H. & 
McH., 27; Elliott vs. The Levy Court, I idem, 559; Runkle 
vs. Winemiller, 4 H. & McH., 429; Howard vs. The Levy 
Court H. & J., 538; Williams vs. Codman, G. & J., 184; 
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McKim, vs, Odum, 3 Bland, 407; Md. Digest of 1847, 
Title Mandamus, 706-7; Brashears vs. Mason, 6 How., 92, 
100, loi. 102. Ministerial acts are those which are specifi- 
cally directed by a superior power to be performed by an 
inferior, in relation to which such subordinate ministerial 
officer is required to exercise no discretion or judgment. 
He must literally obey the command and perform the act 
directed. Executive acts are those which involve discretion 
or judgment in determining whether the duty exists and 
whether the law and the usual and appropriate forms have 
been complied with, and these are the acts which are per- 
formed by public officers in executing the laws in the ordi- 
nary routine of the business of the Government. Decatur 
vs. Paulding, 14 Peters, 497; Kendall vs. U. S., 12 Peters, 

524. 

By the Act of July 9, 1832, Stat, at Large, Vol. 4, p. 564, 

sec. I, and that of June 30, 1834, idem 735, the President is 
authorized to make rules and regulations for carrying into 
effect aJl laws relating to the Indian affairs, including ac- 
counts. This power he executed through the War Depart- 
ment. Williams vs, Howard, i How., 290; Parker vs, U. 
S., I Peters, 296; U. S. vs. Eliason, 16 Peters, 291; Wilcox 
vs. Jackson, 13 Peters, 490; Holcomb's U. S. Digest, 220 
221. 222. The Act of August 7, 1789, i Stat, at Large, 49, 
ordains that the Secretary of War shall conduct the business 
of the Deparment in such manner as the President shall 
from time to time order and instruct. On the nth of No- 
vember, 1836, the Secretary of War adopted a regulation 
by which the Commissioner of Indian Affairs was directed 
to rigidly examine all claims and accounts, and when in the 
exercise of a sound discretion he should be of the opinion 
that the claim was just, that it should receive his sanction 
and to be passed to the Second Auditor for settlement; and 
when contrary to the regulations or instructions, or in his 
opinion improper or unjust, that he should withhold his 
sanction and state his objection for the consideration of the 
accounting officers; but, in all cases of difficulty depending 
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on discretion or authority, that he should take the direction 
of the Secretary of War. Report of Com. of Indian Affairs 
to Congress of Dec. i, 1837. 

All of the acts of the respective officers through whose 
hands a claim of this nature has to pass are clearly of an 
executive nature. None of them can be performed and 
none declined, without the exercise of Hit distinguishing 
characteristic of an executive act, judgment or discretion. 
Executive officers, appointed by the President, can be con- 
trolled in the exercise of their duties only by the President. 
McClung IX Silliman, 6 Wh., 598; Hole. Dig., 5711 §43. 
The President is beyond the power of any other depart- 
ment except in cases of impeachment. Kendall's Case, 12 
Peters. 524; Hole. Dig., 221. This necessaiily results from 
the power conferred by Article H, sec. 3, of the Constitu- 
tion, requiring him to take care that the laws be faithfully 
executed. And if the President can be controlled in the 
execution of his duties, directly by the judiciary, it is 
equally clear that he cannot be reached by proceeding 
against his subordinates. Were the opposite doctrine to 
prevail, there would no longer be, what was intended by 
the framers of the Constitution, an independent and dis- 
tinct executive branch of the Government; for all acts re- 
quired of the President in causing the laws to be faithfully 
executed, are, of necessity, performed through and by his 
subordinates. The power contended for would enable this 
Court to control the whole ^machinery of the Government. 
A pension agent could be compelled to pay on a power 
of attorney to the exclusion of the pensioner in person, 
even whether such power was made in conformity to the 
regulations under which the agent was acting or not. The 
Court could direct to whom the money should be paid un- 
der our treaty with Mexico.^ In time of war it might 
enjoin against supplying the pay, commissary or quarter- 
master's department, and direct the payment of a debt to 
the agent of our adversary, to the extent of the entire 
means in the Treasury. This Court might even enjoin the 
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salaries of the Justices of the Supreme Court of the United 
States, or declare that of the President vested in and pay- 
able to one of his creditors. It would require officers to per- 
form acts for which it would be the duty of the President to 
displace them. 

If it is said that there ought to be some control over the 
Executive in the discharge of the various duties committed 
to that branch of the Government, two answers may be 
given: (i.) The Constitution and laws have created no such 
tribunal. (2.) Judges appointed for life, and not elected by 
the people, but beyond their reach, are no better qualified 
for this duty than the Executive, who, once in four years, 
submits his acts to the consideration of his constituents. 

Cranch, C. J., all the judges concurring, gave the opin- 
ion of the Court: 

The first question in natural order is that of jurisdiction. 
It is, therefore, the first which the Court will consider. 

It is understood, as admitted in argument, that if the act 
intended to be enjoined be not a merely ministerial act, the 
Court has no jurisdiction to enjoin the officers of the Treas- 
ury from performing it. 

This doctrine was first promulgated by the Supreme Court 
of the United States, in Marbury vs. Madison, i Cranch, 
165, where Marshall, C. J., says: "If some acts be examin- 
afote and othes not, there must be some rule of law to guide 
the Court in the exercise of its jurisdiction;" and in the 
next page he says: "Where the heads of departments are 
the political or confidential agents of the Executive merely 
to execute the will of the President, or rather to act in cases 
in which the Executive possesses no constitutional or legal dis- 
cretion, nothing can be more perfectly clear than that their 
a<^ are only politically examinable." And Again, in page 
170, he says : "The province of the Court is solely to decide on 
the rights of individuals, not to enquire how the Executive 
or executive officers, perform duties in which they have dis- 
cretion. Questions, in their nature political, or which are, 
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by the Constitution and laws, submitted to the Executive, 
can never be made in this Court." 

The Chief Justice then proceeds to show that the act re- 
quired to be done (the delivery of the commission to Mr. 
Marbury) was purely a ministerial act in respect to which 
the Executive had no discretion. 

In the case of Kendall x'S, U. S.. 12 Peters, 609, Mr. Jus- 
tice Thompson in delivering the opinion of the Supreme 
Court of the United States, says: 

"Under the first head of inquiry it has been considered 
by the counsel on the part of the Postmaster General (Mr. 
Kendall) that this is a proceeding against him to enforce 
the performance of an official duty, and the proceeding has 
been treated as an infringment upon the executive Depart- 
ment of the Government, which has led to a very exclusive 
range of acgument upon the independence and duties of 
that department; but which, according to the view taken 
by the Court of this case, is entirely misapplied. We do 
not think that the proceedings in this case interfere, in any 
respect whatever, with the rights or duties of the Execu- 
tive, or that it involves any conflict of powers between the 
executive and judicial department of the Government. The 
mandamus does not seek to direct or control the Postmaster 
General in the discharge of any official duty partaking, in 
any respect, of an executive character, but to enforce the 
performance of a mere ministerial act, which neither he nor 
the President had any authority to deny or control." 

Again he says: "The executive power is vested in a 
President, and as far as his powers are derived from the 
Constitution he is beyond the reach of any other depart- 
ment, except in the mode prescribed by the Constitution 
through the impeaching power. But it by no means fol- 
lows that every officer in every branch of that department 
is under the exclusive direction of the President. Such a 
principle, we apprehend, is not, and certainly cannot be 
claimed by the President." 

"There are certain political duties imposed upon many 



McElrath v. McIntosh et dL 357 

officers of the executive department, the discharge of which 
is under the direction of the President. But it would be 
an alarming doctrine that Congress cannot impose upon 
any executive officer any duty they may think proper which 
is not repugnant to any rights secured and protected by the 
Constitution; and in such cases the duty and the responsi- 
bility grow out of, and are subject to the control of, the 
law, and not to the direction of the President. And this 
is emphatically the case where the duty enjoined is of a 
mere ministerial character." 

"Let us proceed, then," he says, "to an examination of 
(he act required, by the mandamus, to be performed by the 
Postmaster General; and his obHgation to perform, or his 
right to resist the performance, must depend upon the Act of 
Congress of the 2d of July, 1836. This is a special act for 
the relief of the relators Stockton and Stokes, and was 
passed, as appears on its face, to adjust and settle certain 
claims which they had for extra service as contractors for 
carrying the mail. These claims were, of course, upon the 
United States through the Postmaster General. The real 
parties to the dispute were therefore the relators and the 
United States. The United States could not, of course, be 
sued, or the claims in any way enforced against the United 
States without their consent, obtained through act of Con- 
gress, by which they consented to submit these claims to 
the solicitor of the Treasury to inquire into the equity of 
the claims, and to make such allowances therefor as, upon a 
full examination of all the evidence, should seem right ac- 
cording to the principles of equity; and the act directs the 
Postmaster General to credit the relators with whatever 
sum, if any. the solicitor shall decide to be due to them for 
or on account of any such services or contract." 

Again (p. 6.'i) the Court says: "Under this law the 
Postmaster General is vested with no discretion or control 
over the decisions of the solicitor, nor in any appeal or re- 
view of that decision provided for by the act. The terms 
of the submission was a matter entirely within the discre- 
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tion of Cof^fress ; and if tfaey thotigfat proper to vest such a 
power in any one, and especially as the arbritNttor was an 
officer of the Government, it did not ivst with the Post- 
master General to control Congress or the soKcftCR- in that 
aflFair." 

Again (p. 613) the Court says: "The act inquired by the 
law to be done by the Postmaster General is simply to credit 
the relators with the full amount of the award of the solic- 
ttor. This is a percise, definite act, purely mimsterial, and 
about which the Postmaster General had no discretion 
whatever. The law, upon its face, shows the existence of 
accounts between the relators and the Post Office Depart- 
ment. No money was required to be paid, and ndne could 
have 1>een drawn out of the Treasury without further legis- 
lative provision, if this credit should overbalance the debit 
standing against the relators. But this was a matter with 
which the Postmaster General had no concern. He was 
not called upon to furnish the means of paying such balance, 
if any should be found. He was simply required to give 
the credit. This was not an official act in any other sense 
than being a transaction in the Department where the books 
and accounts were kept; and was an official act in the same 
sense that an entry in the minutes of a Court pursuant 
to an order of the Court, is an official act. There is no 
•room for the exercise of any discretion, official or other- 
wise; all that is shut out by the direct and positive command 
of the law, and the act required to be done is, in any just 
sense, a mere tninisterial act" 

But the case now before this Court is very different from 
that of Stockton & Stokes. This is an application upon a 
bill in equity filed for an injunction to inhibit the Secretary 
of the Treasury and the Second Comptroller from paying 
to Betsey Mcintosh the sum of $3,840 less by the sum which 
has been paid to the defendant, John H. Eaton, so that in- 
cluding the sum so already paid to him, the one^half of the 
said certificate in favor of Betsey Mcintosh may ht held 
subject to the final decree of this Court. This af^licaltion 
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fe ^crilfriied itpdh the srfrt)6Sit5on that ttis Cdurt may, by its 
Hhal a^ctee, order the SecrietaTy of the Ti^eaisury to pay to 
»fe ddfrtplairiant McElriftli Tiklf W '«ie amouiit of the said 
certificate including what has been paid to the defendant, 
Eaton; i&r tt 'iJris tldtfrt can not make such a final decfee, 
flie 'tojfWicfldn. if gWAed, will 1)c va«i kni nugatory. 

Tfife, then, is the tjtlestidn of ^risdlction, srrtd depends 
ixpdh 4:he '^e&tidn "whAhdr 'the payment of this claim by the 
Secretary of the Trca^'ry is -an official executive ^t Or is 
'puifely a ^ministeWa^l act, a^ in the case of Stocktdn & Stokes. 

Hie 'iiffefeftce *betwech itfrimstcrial ^ets ^rtd eiclecutiVe 
dlRci^ Stite fe cFeafPly 'stated by the Supreitie Court *i De- 
catur vs. Paulding, 14 Peters, 5 14, '515. 

*W[t. '-Chref Justfce TShey, in delivering the dpthioft of the 
C6tfrt, saicl : "Th the trase of KehdaH vs. United St^es, 12 
f^Aer^, 524, It Va's decided tn -ftiis Couft thkt the Circuit 
Cdtfrt ifor Washhigtdn toutity in the District of CoWmbia 
lia^ l!He fk)Vcfr to is^e a fnanthmus to an ofHcer of the Fed- 
wad '<5<yvet4ifftciit confimandfhg Wm to do a ministerial act. 
¥lfe tirst tjuestidn, thierefdre, to T)c -cohsidertJd in fhis case 
'fe. ivhether ftie 'fluty 4hijx)^ed -tipdii ihe Secretary of the 
•^fkVy, by the rc'sdlutidh ^in 'favdr of Mrs. Decattur, was a 
•fnim'iftOTal ^ct." 

"^The fltity inquired by fhe 'resohifion was to 'be performed 
^ '>i8h as 4he ^hekd df one df <he Se^ecutive tiepartmcnts of 
(Me H^i)v#rirfiefit fn (he ordihary discharge of his official 
^ddties. Hi 'general sui?h duties, whether imposed by act of 
Cddgi^e^s '6r liy •fesolu(ion, are tiot ttieire ministerial duties." 

"The Head 'of an executive departm^t of (he Gov^rn- 
^hient in ^ihe adtnihiStrSttidn of the various tod important 
c(mtehh df his dfiice, *is xiOritihually Veqiiired to exercise 
»judgmeHt 'Shd discfetidh. Tie must exercise his jtid^ent 
^in 'elicpotindjng the laws and 'resdhitidhs df Congffess tinder 
Which He is ^f roin -(irile to time required to act." 

"TMe Court could hot entertaiti an appeial from the de- 
xfisfdh df one of -(he Secretaries, nor revise 'his judgement in 
ittiy '<Sise whfe're (he *hiV aiithdrized him to exdrciSe discretion 
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or judgment; nor can it by mandamus directly upon the 
officer guide and control his judgment or discretion in 
the matters committed to his care in the ordinary discharge 
of his official duties/' 

Again (p. 616) he said: '*The interference of the Courts 
with the performance of the ordinary duties of the executive 
departments of the Government would be productive of 
nothing but mischief, and we are quite satisfied that such a 
power was never intended to be given to them." 

**The doctrines which this Court now hold in relation to 
the executive departments of the Government are the same 
that were distinctly announced in the case of Kendall vs. 
The United States, 12 Pet, 524." 

Again (p. 616), he said: "We have referred to these pas- 
sages in the opinion of the Court in the case of Kendall vs. 
The United States, in order to show clearly the distinction 
between a ministerial act required to be done by the head 
of an executive department, and a duty imposed upon him 
in his official character as the head of such department* in 
which judgment and discretion are to be exercised. There 
was in that case a difference of opinion in me Court in re- 
lation to the power of the Court ta issue the mandamus. 
But there was no difference of opinion respecting the act to 
be done. The Court was unanimously of opinion that in 
its character the act was merely ministerial. In the case 
before us it is clearly otherwise, and the Resolution in favor 
of Mrs. Decatur imposed a duty on the Secretary of the 
Navy which required the exercise of judgment and discre- 
tion; and in such a case the Circuit Court had no right, by 
mandamus, to control his judgments and guide him in the 
exercise of a discretion which the law had confided to hiin." 

The same doctrines are affirmed by the Supreme Court, 
in the case of Brashear vs. Mason, 6 How., 100, where 
Mr. Justice Nelson, in delivering the opinion of the Court, 
says: "We are of the opinion that if the plaintiff has 
made out a title to his pay as an officer of the U. S. Navy, 
a mandamus would not lie, in the Court below, to enforce 
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the payment. The Constitution provides that no money 
shall be drawn from the Treasury but in consequence of 
appropriations made by law." (Art. i, sec. 9.) 

And it is declared by Act of Congress, May 7th, 1822, 
3 Stat, at Large, 689. sec. 3, "that all moneys appropri- 
ated for the use of the War and Navy Departments shall 
be drawn from the Treasury by warrants of the Secretary of 
the Treasury, upon requisitions of the Secretaries of these 
Departments, countersigned by tlie Second Comptroller." 

And in p. loi, Mr. Justice Nelson says: "In the case of 
Decatur vs. Paulding, 14 Peters, 497, it was held by this 
Court that a mandamus would not lie from the Circuit Court 
of the District of Columbia to the Secretary of the Navy to 
compel him to pay to the plaintiff a sum of money claimed 
to be due her as a pension under a resolution of Congress.'" 

"The Court distinguish the case from Kendall vs. United 
States, 12 Peters, 524, where there was a mandamus to en- 
force the performance of a mere ministerial act not involv- 
ing, on the part of the officer, the exercise of any judgment 
or discretion." 

In the case before this Court, the Secretary of the 
Treasury, in executing the resolution of Congress of the 
14th March, 1848, was called on by the complainant to 
pay to him, as assignee of Betsey Mcintosh, one-half the 
sum appropriated by that resolution, less the sum already 
paid the defendant, J. H. Eaton. 

The validity and construction of the power of attorney 
and assignment set up by McElrath, and the applicability 
and construction of the Act of Congress, July 29th, 1846, 
ch. 66, are necessarily involved in the duty required of the 
Secretary of the Treasury to execute the resolution of March 
14th, 1848. 

It may be observed, also, that the resolution of the 14th 
of March, 1848, requires the Secretary of the Navy to pay 
the money to Betsey Mcintosh (herself), not to her execu- 
tors, administrators or assigns. That the supposed assign- 
ment to McElrath, if it be an assignment, purports to be of 
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only a part of the debt due by the United State$» ?nd th^t 
the power of attorney to McElratb does fiot expressly v^- 
thorize him to receive the money or any part of it, but 
purports to be only a power to prosecute the claim to j^low- 
ance or judspment; so that, upon these points, also, it woi^ld 
be necessary that the Secre^ry, before ordering the pay- 
ment of the money, should decade whether he co|if)d Aw- 
fully pay the money to any other person than Betsiey Mcin- 
tosh herself-r-whether it would not be contrary to the policy 
of the law, especially in the case of an Indi^^p claiip, to pay 
a part only of the claim> and he must also decide whether 
the power of attorney was duly executed. 

These are ail acts of executive discretion, in which the 
Secretary has sought the advice and opinion of the Attor- 
ney General of the United States, and c^n, in no just sense, 
be said to be mere ministerial acts. 

In the exercise of this discretion, this Court hi^s no right 
to guide or control the executive officer, or Xf> ei^tert^n ^y 
appeal from his decision. 

Upon these authorities, and by these reasons, this Court 
is satisfied that the payment of the claim of Betsey Mcin- 
tosh is not a mere ministerial act. but is a duty appert^n- 
ing to the office of the Secretary of the Treasury in tl|^ 
discharge of which he has a dis(cretion which this Court 
has not jurisdiction to control; and being of th^t opii^ioiy 
the Court deems it unnecessary, as it woqld be un||rill^|g, 
to give any opinion upon the other questions wi|ich byve 
been raised in argument. 

The Court, therefore, refuses to grant the injunction 
prayed for against the Secretary and Second ComptroJUr of 
the Treasury. 
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MAlty ^E^ipE, Administratrix of James Reeside, 

{U^p^T J. Walker, Secretary of the Treasury of the 

Unitpd States. 

At Law. Decided November 21, 1848. 

For a Writ of Mandamus commanding the defendant to enter 
or cause to be entered upon the books of the Treasury De- 
partment of the United States, a credit, and to pay to the 
plaintiff the amount of said credit. 

1. No moncv can be constitu- mcnt without a special law 
tionally drawn irom the Teas- directinj^ him to ao so. 

^y pi tkt Uj^ited States with- 
out an appro«^riation made by 3. The Court cannot by manda^ 
law. mus command an officer to do 

2. Tbje Court has ^q jurisdiction an executive act, in the per- 
to command the Secretary of formancc of which he has a 
tile Treasurv to enter a credit right to exercise judgment 
op tl^e bookd pi his Depart- an,d discretion. 

RiCHAitD S. CoXE for the petitioner. 

Ransgm H. Giu-ett, Solicitor of the Treasury, for the 
Secretary. 

Statement of Case. 

^1^ W^ a jMetjtion of Mary Reeside, executrix of James 
Vitft^dt, for j^ wfit of mandamus commanding the Secretary 
9I ^e Trca«iiry of. the ]LJoited States, first, to cause to be en- 
tered 4ipos the faiook3 of the Treasury* Department, under 
4^ of May l^f iS4?« ^ credit to the said James Reeside 
(«^e decea$yed) of tl^ 3um of $188496.06; and, secondly, 
tP ^y to jthe petitioner, as executrix of the said James Ree- 
.sid^^ tbe ^^ s\un, y^ath interest from the 12th of May, 1842. 
Tbe pet^oij^r ^te$ that the 3aid James Reeside died on 
the 3d of September, i&f?, 9I Philadelphia; that in his life- 
t^in£ he .dfinaed certaija credits upon contracts with the Post 
Ofl^qs TkefAxtvasfA, which the Posjtmaster General refus^J 
to i^aw; that the United State3 brought suit against him 
ijji ^ Ckqij^t CqMTt oi the United States for the Eastern Dis- 
Xfifili of Penpsyly^a for a supposed balance of $32,709.62 ; 
that the defendant pleaded non assumpsit and a set-off, upon 
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which issue was joined and such proceedings were had that 
the jury found the issue for the defendant, and certified that 
the United States were indebted to the said James Reeside 
in the sum of $188496.06; that the United States obtained 
a rule upon him to show cause why a new trial should not 
be granted, which rule was disallowed and overruled on the 
1 2th of May, 1842, and upon the same day, "upon the con- 
sideration of the said Court, judgment was- rendered upon 
the verdict aforesaid in favor of the said Reeside," which 
judgment remains in full force and is in no part satisfied, 
annulled or reversed, whereby he became entitled to have 
the sum of $188496.06 carried to the credit of the said 
James Reeside, under date of 12th of May, 1842, as the bal- 
ance then due to him from the United States; that on the 
29th of March, 1848, the petitioned exhibited to Robert J. 
Walker, the Secretary of the Treasury, her letters of ad- 
ministration and an exemplified copy of the record and pro- 
ceedings aforesaid in the Circuit Court, and requested the 
said Secretary to cause to be entered upon the books of the 
Treasury Department, under date of May 12th, 1842, z 
credit to the said James Reeside in the sum of $188,496.06, 
and also requested the said Secretary to pay her the same 
sum, with interest from that date, which he refused to do, 
"so that the only means of obtaining the money is by ap- 
plication to this Court;" that in answer to the said demand 
the Secretary said that "her request could not be complied 
with," whereas she avers that the "claim aforesaid has been 
judicially ascertained and cannot be inquired into, and that 
the Secretary, by virtue of the general laws of the United 
States is authorized and required to pay the said sum. Where- 
fore she prays for the writ of mandamus, commanding," &c. 
Richard S. Coxe, for the petitioner:* 
The case is new; but I hope to show that the principle is 
not new, and that this Court has the power derived from 
the statutes as well as the common law, to grant the man- 
damus prayed for. Principles of the highest moment to the 
citizens and Government of the United States, are involved 
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in this case. A citizen entered into a contract with an 
officer of the United States, whose power to bind the Gov- 
ernment is well known; by which he agreed to perfonii 
certain services for a certain sum of money. A disagreement 
arose between the parties in relation to their accounts, and, 
by mutual consent, a suit was instituted by the United 
States, in order that the affair might be judicially investi- 
gated. The Court was occupied two days in delivering 
their charge to the jury, and the latter, after being out a 
whole week, rendered a verdict in favor of the defendant 
for $188496.06. An application was made by the United 
States attorney for leave to discontinue, but the motion was 
refused by the Court. After the verdict a motion was 
made on the part of the plaintiff for a new trial, and that 
motion was denied. An appeal was taken to the United 
States Supreme Court, but it was subsequently abandoned. 
The matter has twice been brought by the petitioner before 
Congress, but no action has been had upon it by that body. 
*rhe Secretary has refused to act, and our hope is now in 
the judiciary. 

By this verdict and judgment it is now settled that there 
-is a large amount due to Reeside, and the only question 
now is, whether the judiciary has power to coerce the pay- 
ment. The 3d Article of the Constitution confers upon 
the Supreme and such other Courts as shall be established 
by Congress, the entire judicial power of the United States. 
The 2d section of that Article which indicates the extent of 
the power, declares that it shall extend to all cases arising 
under the laws of the United States or in which the United 
States is a party. In 1795, the Supreme Court held, in the 
case of Chissell vs. The State of Georgia, 2 Dallas, 478, 
that, under the Constitution, as it then existed. States were 
suable. This l^d to an amendment of the Constitution by 
which States were exempt from suit. In 1801, an act was 
passed re-organizing the Courts. Sec. 3, Stats, at Large, 92. 
By that act jurisdiction was given to the Circuit Courts 
over all cases in law and equity, in which the United States 



366 Reeside V, WalIcjer. 

should be plaintiff. The Act of February 2% 186't, 2 Sckti., 
103, makes the same distinction; thus restVicting the poiffCT 
given by the Constitution to the judiciary. Cin it be ^dc^irtlfe^ 
that the United States may authorize suits \o be ^biVW^jfe 
against it ? The power has frequently been ekeVc&efl ky 
Congress. Citizens of Arkansas, Ldtiistafia aiid otKe'r Stafiss 
have been expressly aitthorized fo institute agkinst xffe 
United States. One such suh lias been kn6>^ in this Coiin 
— that of \'an Ness et al, zfs. The United Stktcs.* 

The question is this; Has Cotigress invested the CSrcuit 
Court of Pennsylvania with the -power to decide in rebticm 
to the rights of the parties, and this Court with the -power 
to enforce their judgment? The Act of March 3, 1797, i 
Stat, at Large, 512, passed shortly after the decision in the 
case of Chisholm vs. State of Georgia,* was an act avowedly 
to provide for the settlement of accounts. The fourth sec- 
tion of that act provides that in suits between the United 
States and individuals no claim for credit shall be admitted 
on trial but such as shall appear to have been presents to 
the accounting officers of the Treasury, and by them dis- 
allowed in whole or in part. Jurisdiction over liie credits 
rejected by the Treasury officers is conferred upon the Court. 
It is an appellate jurisdiction from the deci^idn of those offi- 
cers. This Court has a right to say that k voucher i& cor- 
rect, and that a party is entitled to credit therefor; alld if 
such voucher is found good by the Court and jury they 
cannot say they will not allow the same as sin offset ami 
not otherwise. The power of the Codrt as an appeOate 
•power is co-extensive with thstt of the officers of the Treas- 
ur>\ With the aid of a- jury they have full power in every 
case where a claim has been rejected by the aCcouHtii^ offi- 
cers of the Treasury. In case ten suits should 'be brOdght 
by the Government for a thousand dollars each, a ^ihglc 
voucher for five thousand would kill the whole s^riaHm. 
The case has been decided more than dnce. The suits 
could not all be lumped together, and the five thousand 

% Cranch, C. C, 376. "2, DalL, 419. 
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apply as an offset merely to so many as h should tcyver. 
The defendant is entitled to every credit for all his ckims. 
The terms of the Act of 1797 are broad and comprehensive. 
See also the United States vs. Wilkins, 7 Wheat., 143. In 
the case of Walton vs. The United States, 9th Wh., 65*1, the 
opinion was delivered by Judge Duvall, who had for many 
years, served as First Comptroller of the Treasuty, ^aad is 
clear and strong in favor of the doctrine. If the Coufrt ^has 
the power of deciding whether the auditor has pFoperly irc- 
jected a claim, it may go further. In the case of the Bank 
of the Metropolis vs. The United States, 15 Peters, 377, lihc 
Court received proof far b^ond the claim ai the Uniled 
States, but decided that it had not power to award a >ttdg- 
ment against the Government. Circuit Courts have, in 
several instances, given judgment against the United Slates. 
The case of the United States vs. Fitzgerald was an €ject- 
ment suit brought in the Circnit Court of the United States 
for the Eastern District of Louisiana, brought -by the •Gov- 
ernment to recover possession of land claimed by preemp- 
tion right by the occupant. The Court held, that an equit- 
able right was good against a legal claim of thie United 
States, and enjoined the Government against all further 
proceedings to disturb the occupant in his possession. On 
appeal, the Supreme Court said, 15 Peters, 407, that ^the 
jiftlgment of the Coint in Louisiana, being in the usual 
form in that State, ''we think it ought not ^to be disturbed.'* 

The debt in this case has now been judicially proved. 
It is now a judgment. The decision of the accounting offi- 
cers has been overruled. We are entitled to the credit. 
Since July, 1847, there has been a large general appropria- 
tion, out of which the debt might and ought to be paid. 
But at any rate, we are entitled to credit upon the books. 

Congress has no power under the Constitution to exam- 
ine claims. It is exclusively vested in the judiciary. If 
the courts of the United States have not power to compel 
the Government to pay, ours is the only country in the 
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world where that power does not exist in the judicial 
tribunals. 

At Common Law, no judgment can be given for the de- 
fendant, but under the law of Pennsylvania the defendant, 
by becoming a party to the record, has a right to a judg- 
ment. 

Ransom H. Gillet, Solicitor of the Treasury, dented the 
jurisdiction of the Court, and declined to appear. 

Cranch, C. J.: 

As to so much of this petition as asks for a mandamus 
commanding the Secretary to pay the money, it is suffi- 
cient to say that there has been no specific appropriation of 
money to pay it, and no money can constitutionally be 
drawn from the Treasury of the United States without such 
an apropriation. 

And to so much of the petition as asks for a mandamus 
commanding the Secretary to cause a credit to the said 
James Reeside, to be entered upon the bool's of the Treas- 
ury Department, for the sum of $188496.06, this Court has 
no jurisdiction or authority to issue such a writ to the Sec- 
retary of the Treasury, because there is no special law di- 
recting him to enter such a credit on the books of the 
Treasury as there was in Kendall's case; and because it 
would command him to do an official executive act, in 
the performance of which he had a right to exercise judg- 
ment and discretion, and in which this Court has no juris- 
diction to guide and control him. 

The cases of Marbury vs, Madison, Kendall vs, U. S., De- 
catur vs. Paulding and Brashear vs. Mason, which were 
largely cited in McElrath vs. Mcintosh at the present term, 
are considered by this Court as decisive of the present case. 
The Court therefore refuses to issue the mandamus as 
prayed.* 

♦On writ of error to the Supreme Court of the United States, 11 
How., 272, the judgment of the Circuit Court was affirmed. 
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Daniel Drayton 

vs. 

» 

United States. 

At Law. Decided Febuary iqth, 1849. 

Writ of Error from the Criminal Court. Indictment for steals 
ing, taking and carrying away two negro slaves of the goods 
and chattels, property and slaves of one Andrew Hoover, 
under Act of Assembly of Maryland, 1737, ch. 2, sec. 4 



1. Inducing slaves to go aboard 
a vessel under a promise to be 
transported into a free State, 
held not to be larceny under 
an indictment charsring the 
defendant with stealinc^. tak- 
ing and carr-'npr away slaves 
under the Act of Maryland, 
1737, ch. 2, sec 4. 

2. Held, also, that the riyht to 
peremptory challenge did not 
exist, because the offence, as 



alleged in the indictment un- 
der the Maryland Act^ was not 
a caoital offence that the Act 
of Congress known as the 
Penitentiary Act made the 
said offence punishable by im- 
prisonment. 
3. That color is a prima ^ facie 
evidence of slavery, but it is a 
presumption that could be 
overcome by proof to the con- 
trary. 



James W. Carlisle, Horace Mann, R. Hildreth and D. 
A. Hall for the prisoner; P. B. Key and Jos. H. Bradley 
for the United States. 

Criminal Court, July 27th, 1848. 

Before the jury was sworn Mr. Mann moved that, as the 
Government had framed two sets of indictments, the Court 
should direct the attorney for the United States to elect 
which set of cases he should try, and that after so doing an 
entry of acquittal should be made on the other cases. 

After argument by the District Attorney, the Court de- 
cided that it could not direct the District Attorney to elect> 
although personally he was opposed to the practice, which 
had been unbroken in this Court. 

Lewis Winter was called by the District Attorney to 
prove a proposition made by the prisoner to a third party. 
. Mr. Carlisle objected to the evidence. 

Mr. Key urged its admissibility on the ground of showing 
the intention of the prisoner. 

The Court ruled the evidence to be inadmissible. 

At the close of the case for the United States, Mr. Mann 
opened the case for the defence. In the midst of the argu- 
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tnent he read a part of a speech from Senator Foote, of 
Mississippi, in which the Senator had spoken of the French 
Revolution as holding out to man a bright promise of the 
universal establishment of civil and religious liberty. Mr. 
M^nn had scarcely finished the extract when the Judge re- 
marked, "A certain limit is to be allowed counsel in this 
c^se, bat I cannot permit a harangue against slavery." 

Mr. Mann explained the course and point of his argu- 
ment* 

The judge stated the argument was ligitimate, but he 
objected to the inflammatory matter introduced into the 
statement of it. After seeing the paper in which the re- 
marks of Mr. Foote was printed, Mr. Mann was allowed to 
proceed. 

After closing the case for the defence, Mr. Mann submit- 
ted, among his propositions of law, the following: 

1st. Servitude of the slave must be proved, not by the 
mer^ statem^t of the master, but by such circumstances as 
wiU Imog it within the Constitution of the United States, 
the several Acts of Maryland and Acts of Congress estab- 
lishing slavery in the District of Columbia, citing Act of 
Marybnd, 1715, ch. 44, sec. 22; 1783, ch. 27; 1794. ch. 66; 
1796, ch. 67, sec I ; 1798, di. 76; Lee vs. Lee, 8 Peters, 44; 
Rhodes vs, Bdl, 2d How., 397. 

ad. That to make out a larceny it must be proved that a 
trespass has been committed within the body of the County 
by taking the slave from the master's possession. 

3d. That the going of the slaves on board the prisoner's 
vessel in this County, if proved, is no proof that such going 
on board was widi the kaowiedge and counsel of the pris- 
oner. 

4tlp. ThBi the going on board the prisoner's vessel, if 
proved, &c., is no proof of larceny unless such going cm 
board was by the procurement of the prisoner. 

ftk. Thai the gojng of the slaves on board of the prison- 
er's vessel within the County, even if sudi going oa board 
was with liie knowledge and consent and by the procurement 



Drayton v. United States. 371 

of the prisoner, is not such a taking sufficient to chargt the 
prisoner with stealing unless it be also proved that the pris- 
oner knew them to be slaves, citing 8th Ohio, 230;* i Russ. 
on Crimes, 435 ; 2 Leach, 671 ;' 3 P. Williams, ch. 439.* 

6th. That color is not sufficient evidence of slavery to 
raise a presumption that the prisoner knew them to be 
slaves. Citing 3 Harr., 551;* i Dev., 376.* 

7th. if the prisoner found the slaves on board of .his ves- 
sel, without any previous act or knowledge on his part, jeven 
a subsequent conversion to the prisoner's use would tiot 
support a charge of stealing, for the want of a criminal 
taking. Citing 8 Porters, 461;* Russell & Ryan, 118;* 
Taylor, N. C, 126.8 

8th. That the statute of 1796 virtually repealed the act of 
1737, under which these indictments are framed. 

Mr. Key replied, relying *upon the evidence and upon the 
decision of this Court in the case of the United States vs* 
i.^«ee. 

■ 

Upon the ist point the Court said: "The ownership of a 
slave on a trial for stealing him must be proved precisely as 
the ownership of any other piece of property. It is not 
necessary to do more than to establish generally that he is 
owned by the alleged owner, and is held and possessed as 
such by said owner." 

The 2d, 3d and 4th were gt^nted by the Court. 

Upon the 5th the Court said: "It is not necessary that the 
prisoner should have positively known the slaves alleged to 
be stolen to be such. If it were, there never could be a 
conviction, for such knowledge, if it existed, could not be 
proved, much less that he should have known them to be 
Andrew Hoover's slaves. It is sufficient if the juty find 
from the evidence that they did not belong to the prisoner, 
and that he had reason to believe that they belonged to some 
one else, and that he was violating the rights of property of 

'Birney vs. The State bf Ohio. 'The King vs. Buriiel. •Rex. 
vs. Burridge. *The State vs. Dillahunt. 'Scott vs. Williams. *Thc 
State vs. Hawkins. ^Rex. vs. Van Muyen. *State vs. Hall. 
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a citizen or citizens of this District, and in point of fact did 
so violate them." 

Upon the 6th: Color is sufficient evidence of slavery, but 
can be easily repelled by proof. 

The 7th is granted by the Court. 

Upon the 8th, the Court said : "I do not think that, to 
constitute stealing, the original taking away must be with 
the intent to convert the slave to the prisoner's use, and to 
derive a profit, advantage and benefit to himself from such 
use. The stealing must be felonious. The definition of 
larceny is, 'The felonious taking and carrying away the 
goods of another.* This definition must be used in constru- 
ing the Act of Maryland, 1737, ch. 2. Statutes must be 
construed by and out of themselves, but when they use terms 
known to the Common Law, younnust resort to the Common 
Law to see what the terms mean. Felonious taking, is the 
taking animo furandi, or, as the civil law expresses it, 'lucri 
causes' This desire of gain, the Court is of opinion, need 
not be to convert the article stolen to his, the taker's own 
use, nor to obtain for the thief the value in money or the 
thing stolen. If the act is felonious and is prompted by the 
desire to obtain for himself, or another even, other than the 
owner, a money gain, or any other inducing advantage or 
dishonest gain, it is, in my judgment, a larceny. The Act 
of Maryland of 1737, so far as it relates to slaves, is not re- 
peated by the Act of 1796, ch. 87, sec. 19." 

The counsel for the defence took exceptions to some of the 
rulings of the Court. 

After the conclusion of the argument for the Govern- 
ment, Mr. Carlisle argued that the facts in the evidence 
would not justify a conviction for larceny under the Act of 
Maryland, 1737, but of transportation of slaves under the 
Act of Maryland of 1796. 

After the case was argued by the District Attorney, it 
was given to the jury, who brought in a verdict of guilty. 
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Auj;ust 9th, 1848. 

1 he following motion was made by Horace Mann and 
Carlisle : 

Daniel Drayton, the defendant on forty-one indictments 
for larceny, fornd at the present term of this Court, and 
now pending, which said indictments are now on the docket, 
Xos. from 90 to 130 inclusive, and being also defendant in 
74 indictments for misdem.eanors fornd at the same term and 
now pending, Nos. from 216 to 289 inclusive, having been 
tried and convicted on indictments Nos. 118 and 119 for 
larceny, and having taken exception to certain matters of 
law upon the said trial, and having been brought out of jail, 
where he is a close prisoner in default of bail to answer said 
indictments, and now being in Court attended by his coun- 
sel, the district attorney proposes to pass by the remaining 
indictments against him, and proceed to the trial of another 
prisoner; and the said Daniel Drayton thereupon offers 
himself ready for trial upon each and every of the said 113 
indictments, and claims that unless there be sufficient legal 
carse for postponerrent or continuance, the said trials be 
proceeded in; and thereupon the district attorney states 
and gives notice to the Court and to the prisoner, that he 
claims the right to continue, and does direct the continuance 
of the said 113 indictments, one and all, to the December 
term of this, Court, on the grounds that the prisoner has re- 
served exceptions to the decision of the Criminal Court, on 
several matters of law arising on the said trials of the indict- 
ments Nos. 118 and 119; and thereupon the prisoner resists 
the said continuance, and claims and demands, as a consti- 
tutional right, that he be tried on the said remaining indict- 
ments at the present term, there being no legal and sufficient 
cause for the continuance suggested by the district attorney 
for the United States. And he gives the Court to under- 
stand that the amount of bail demanded of him in the said 
remaining cases is about $100,000;. so that, if the exceptions 
taken by him in the cases tried should be allowed by the 
Circuit Court at its October t^rm, so that he could be 
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bailed, then the continuation of the remaining 113 cases 
weiild unjustly and arbitrarily confine him a close prisoner 
m jail until the December term of the Court, the amoriit of 
bail being; wholly beyond his ability; and further gives the 
Court to understand that each and every of the said 113 
cases opens to him a distinct defence, and that he may alto- 
gether lose the benefit of witnesses necessary to his defence 
therein if the said cases be continued. 

Refused by the Court. 

The plaintiff in error was at the June term of the Crimi- 
nal Court convicted of stealing two slaves, the property of 
Andrew Hoover. The act under which he was convicted 
was that of Maryland, 1737, ch. 2, sec. 4. 

Upon the trial of the case, Drayton claimed the right to 
challenge peremptory twenty jurors, during the trial he 
prayed the Court to give ten certain instructions to the jury, 
the instructions being to the effect that the offence was not 
larceny. These were refused by Judge Crawford, and after 
the trial he moved for an arrest of judgment. This motion 
Judge Crawford overruled. To all these decisions the de- 
fendant excepted, and the judge signed and sealed the fol- 
lowing bills of exceptions : 

1st. After the prisoner pleaded not guilty, and a jury be- 
ing called to try him. on the second indictment and plea, 
and William H. Perkins on the panel having been called to 
the book, the prisoner challenged him peremtorily. Which 
peremptory challenge the Court overruled and refused to 
aljow the prisoner the right of peremptory challenge, and 
allowed the said juror to be sworn, no cause of challenging 
bv him having been shown, or why the said person should 
not DC sworn. 

2d. The prisoner by his counsel prayed the Court to in- 
struct the jury as follows: That in order to convict the 
prisoner on this indictment the servitude of the persons al- 
leged to have been stolen must be proved, not by the mere 
claim to hold them as slaves or possession of them as such, 
but by the evidence of such facts as wilj bring them within 
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such clauses pi the Constitution of the United States and 
s^ch enactoients of Cppgress, if any, as authorize slavery in 
Ijff^ Dtt^ri^t of ^oluoi^bia; wkich instruction the Court re- 
ixisciA to ^e, but instructed the jury as follows : The own- 
ex$hi|\ oi a slaive on a ti:^! for stealing is to be proved pre- 
cis^y a^ tb^ ow^ietship of any other piece of property. It 
is vp% mecessjacy to dp more than to establish generally that 
tie is ownec^ by the alleged owner, and is possessed and held 
s^s bis slave by sa^id owner. 

34 The p^spner prayed the Court to instruct the jury 
a^ follow^- That the going of the slaves in this indictment 
qi^tioned on ^o^td the prisoner's vessel within this County, 
when, ^f such going on board was with the knowledge and 
cons^t and by the procurement of the prisoner, is not, 
how^V-^, a taking sufficient to charge the prisoner with 
stea^l^ijg utUess ^t be also proved that the prisoner knew them 
tft be s^yes. \Vh,ich iu$truction the Court refused to give, 
biUt i)f;\s^c^t^^ the ju^ as follows: It is not necessary that 
the peip^pn s^oyld have ppsitively known the slave alleged 
tQ tv^ve b^en stolen ^o have been such. If it were, there 
CQul^ i^cver te ^ cojnvictiou, for such knowledge, if it ex- 
isted» clever could be proved, much less that he should have 
ifnpwi^ tbcQi to be Andrew Hoover's slaves. It is sufficient 
if tl^ jury find from the evidence that they did not belong 
tp hims^f, a^nd that he had reason to believe they belonged 
to. $Gipie one else, and that he was violating the rights and 
piro^rty of a citia;^ pf this District, and in point of fact did 
so violate them. 

4tl^. T^^ prisoner prayed the Court to instruct the jury 
a^ fqllows: That color is no sufficient proof of the slavery 
of th^ persons charged in the indictment to be slaves. 
W^H:Ii instruction the Court refused to give, but in lieu 
tt^^reof instructed the jury as follows: Color is prima facie 
eviflepce of slavery in this District; but the presumption 
nujy ^le and is easily repelled by proof that the negro passes 
a^ free, which being made the parties would be put to 
direct ^yjclence, 
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5th. The prisoner prayed the Court to instruct the jury 
as foUows: That to convict the prisoner of stealing as 
charged the jury must find from the evidence aforesaid that 
he took the slaves as charged, and that the original taking 
was with intent to convert the slaves to his (the prisoner's)' 
own use, and to derive a profit, advantage or benefit to him- 
self from such conversion. Which instruction the Court 
refused to give, and instmcted the jury in lieu thereof as 
follows: That to convict the prisoner as charged the jury 
must find from the evidence that he took the slaves as 
charged; but I do not think that to constitute stealing the 
original taking away must be with intent to convert the 
slave to the prisoner's use, and to derive a profit, advantage 
and benefit to himself from such use. The stealing must 
be felonious taking and carrying away the goods of another. 
This definition must be used in construing the Act of Mar\'- 
land of 1737, ch. 2, sec. 4. Statutes must be construed by 
and out of themselves, but when they use terms known to the 
common law you must resort to the common law to see what 
those terms mean. Felonious taking is taking away animo 
furandi — as the civil law expresses it, lucri causa. This de- 
sire of gain, the Court is of opinion, need not be to convert 
the article stolen to his, the taker's, own use, nor to obtain 
for the thing the value in money of the thing stolen. If the 
act is felonious and is prompted by a desire to obtain for 
himself or another even, other than the owner, or money 
gain, or any other inducing advantage a dishonest gain, it is 
in my judgment a larceny. 

6th. And thereupon the prisoner prayed the Court to in- 
struct the jury as follows: That the transportation of a slave, 
with a view to assist him to escape out of slavery is not 
such a conversion as will constitute stealing in this District, 
which instruction the Court refused to give, but in lieu 
thereof instructed the jury as follows: The mere transpor- 
tation of a slave with the view to assist him to escape out 
of slavery is not stealing in this Ditsrict. But if such trans- 
portation be preceded, in the judgment of the jury, by a 
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seduction of the slave from his duty, and a corrupt influ- 
ence on his mind, which induced him to comply with the 
desire of his seducer that he should leave his master and 
go with him, it would, thus accompanied, if the taking were 
felonious, be a larceny. 

7th. The prisoner then prayed the Court to instruct. the 
jury as follows: That to entice or persuade a slave to run 
away from his master, even if such slave shall actually 
nm away, is not stealing in this District, but is a separate 
and distinct offence; and if the jury find that to be the 
offence of the prisoner upon the evidence aforesaid, they 
must acquit him upon this indictment; which instruction 
the Court refused to give, but in lieu thereof instructed the 
jury as follows: Merely to entice a slave to run away with- 
out further action on the part of the enticer is not larceny. 
Although the slaves should run away, if the jury so believe 
from the vidence, the defendant ought to be acquitted; that 
is barely enticing without any felonious carrying away, and 
that is, the Court thinks, what the laws of 175 1 were in- 
tended to guard against. 

8th. And thereupon the prisoner prays the Court to in- 
struct the jury as follows: That to assist, by advice, dona- 
tion, loan or otherwise, the transportation of a slave from 
this District, or by any other unlawful means depriving a 
master of the services of his slave, is not stealing, but a dis- 
tinct and separate offence, and the prisoner cannot be con- 
victed thereof on this indictment. Which instruction the 
Court refused to give, but in lieu thereof instructed the jury 
as follows: The remarks made in answer to the preceding 
prayer apply to this one. Merely to transport a slave, or to 
assist in transporting a runaway slave, is not larceny if it 
stands alone; but if it be preceded by a corruption of the 
slave's mind, by artful means decoying him away, and then 
feloniously taking him out of the possession of his master 
andt transporting him, it is larceny. 

-9th. The prisoner thereupon prays the Court to instruct 
the jury as follow^: That the Act of 1737, ch. 2, so far as it 
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relates to the stealing of slaves, iS supers^<ted and repealled 
by the Act of 1796, ch. 67, sec. 19. Which instmctton the 
Court refused to give, but ih lieu thereof instructed the Jury 
as follows: The Court does *iOt think the Act Of 1737, ch. 
2, sec. 4, is repealed as to slaves by the Act of 17^, ch. 6y^ 
sec. 19. 

10th. And thereupoti the prisoner prayed the Court to 
instruct the jury as follows: That in order to convict the 
prisoner on this indictment, it is not sufficient that the jury 
find from the evidence aforesaid that the prisoner did th fact 
take and carry away the slaves mentioned iti th^ Itldictrttent 
from and out of the possession of the owner and agaitist 
his consent, but they must further find from the fcvldenct 
aforesaid that the taking was with si fdohiotis intention; 
otherwise they must acquit him of the alleged larceny. 
Which instruction the Court refused to give as pta^ed, bui 
gave the same with the followitig qualificatioh : This |>rayef 
is granted with the addition that a felonious tskin^ is a 
taking anima furandi, or as the citil law terrhS it, lucri tausa, 
with the desire of making dishonest gdin, as before ex- 
plained in answer to prayer 8. 

nth. And thereupon the prisoner prayfed the Cbuh to 
instnict the jury as follows: That if thfe jury firid ffOln the 
evidence aforesaid that the two slaves 'hieritioiied tn the in- 
dictment were runaways, and that the prisoner, having the 
control of the schooner Pearl, by an agreement with htt 
master, did receive the said rutiaways on board of h^r, 
with intent to transport them beyOnd the lirtiitS Of th^ Cdtittty 
of Washington, in the end that they should estafie ffoni 
their owners and go to a state where Slaverjr dbcs not l^9tiSt» 
and did in fact so transport them with the intent aforesaid 
beyond the limits of the said COunty, then the ofFfettce of thfc 
prisoner is that which is provided for in the Act Of ASSfctti- 
bly of Maryland 1796, ch. 67, sec. 19, and is hot lartciiy, 
and he cannot be convicted thereof upon this iildictthent; 
Which instruction as prayed the Court refused to g^rant. 
but gave the same with the following qualification: This tS 
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granted with the addition that if the jury believe from the 
evidence that the prisoner, before receiving the slaves on 
board, imbued their minds with discontent, persuaded them 
to go with him, and by corrupt influence and inducements 
caused them to come to his ship and feloniously took and 
carried them down the river, he would be guilty of larceny. 
To which refusal to instruct as prayed, and to the qualifica- 
tion added by the Court in giving the same, the prisoner 
excepts and prays, &c. Which is done (with the other bills 
of exceptions) this 2d Aug., 1848. 

T. Hartley Crawford. 

Mr. Hildreth opened the case by stating they would con- 
fine their arguments to seven points : 

1st That the Act of Maryland of 1737 was repealed in 
fact by the Act of 1790. This latter Act applies only to aid- 
ing and abetting slaves to escape from slavery; that this 
Act by implication repealed the Act of 1737, and cited in 
support of it 5 Pickering, 168;* 21 Pickering, 373;' i Ash- 
mead, 179;' 5 Wh., 95.* 

2d. The Act of 1737 makes the offence punishable with 
death. The act of Congress commonly known as the Pen- 
itentiary Act makes all offences punishable with death (ex- 
cept treason, murder and piracy) punishable with imprison- 
ment in the penitentiary. Judge Crawford decided that the 
reason why a right to challenge peremptory was allowed by 
the Act of 1737 was that the offence by that act was capital ; 
and that as the act of Congress took away the reason of 
the right, therefore the right was also taken away, that this 
decision was unfounded in the strict law of construction, 
and therefore is should be overruled. 

3d. That color is not a presumption of slavery. Judge 
Crawford refused to give this instruction, but said color is 
prima facie evidence of slavery in this District, but it is a 
presumption that can be easily repelled by proof that the 

^Nichols vs. Squire. 'Commonwealth vs. Kimball. •Common- 
wealth vs. Cromley. •United States vs. Wiltbcr^er. 

13 
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negro passes as a freeman, which being made, the parties 
alleging or denying, would be put to positive or direct proof 
as in other questions. This was not law, and cited 7 La., 2d 
series, 619; i Martin, 183;* i Dcveraux, 376; 3 Harr.. 551. 
4th. That in order to convict the party of stealing, the 
servitude of the person alleged to be stolen must be proved, 
not by the mere claim of the master to hold them as his slaves, 
or by possession of them as such, but by evidence of such 
facts as will bring them within such clause of the Constitu- 
tion of the United States and such acts of Congress, if any, 
as authorizes slavery in the District of Columbia. In the 
trial below Judge Crawford declined laying down the law 
in this manner, and ruled upon this point as follows: ''The 
ownership of a slave on a trial for stealing him is to be proved, 
as the ownership of any other piece of personal property is 
to be proved. It is not necessary to do more than to estab- 
lish, to the satisfaction of the jury that he is owned by the 
alleged owner, and is possessed and held as his slave by said 
owner.'* Mr. Hildreth referred to the Acts of Maryland, 
1783, 1784. 1796 and 1798, restricting the immigration of 
slaves into the State, and that unless Hoover's slaves were 
in the District prior to 1783, or children of slaves here prior 
to that time, they were not subject to larceny, and that the 
United States should have been held to proof that these 
slaves came under this class. 

5th. That the prisoner to be convicted, it must be proven 
that he knew the slaves to be such at the time of taking 
them, citing 3 Ohio, i Richardson, S. C, 318.* 

6th. That to constitute the offence of larceny the taking 
must be proved to have been a taking with an intent to 
convert to the taker's use. Judge Crawford ruled on this 
point: "That to convict the prisoner of larceny the jur>* 
must find that he took the slaves as charged, but I do not 
think that to constitute stealing, the original taking away 
must be with the intent to convert the slaves to the prison- 
er's use, and to derive a profit, advantage and benefit to 

*Adelle vs. Beauregard; 'Nelson vs, Whetmore. 
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himself from such use. The stealing must be felonious. 
The definition of larceny is the felonious taking and carry- 
ing away the goods of another. This definition must be 
used in construing the Act of 1737, but when they use terms 
known to the common law, you must resort to the common 
law to see what those terms mean. Felonious taking is 
taking animo furandi — ^as the civil law expresses it, Inert causa. 
This desire of gain", the Court is of opinion, need not be to 
convert the article stolen to his (the taker's) own use, not 
to obtain for the thing the value in money of the thing 
stolen. If the act is felonious, and is prompted by a desire 
to obtain for himself or another even, other than the owner, 
a money gain, or any other inducing advantage, a dishonest 
gain, it is in my opinion a larceny. If a transportation of 
a slave is preceded by a seduction of the slave from his duty, 
and a corrupt influence on his mind which induces him to 
comply with the desire of his seducer, that he should leave 
his master and go with him, and by corrupt influences and 
inducements caused them to come to his ship and feloniously 
took and carried them down the river, he would be guilty 
of larceny. 

Mr. Hildreth cited : I Archibald ; 2 £ast, P. C, ch. 16, 
sec. 2,503; 2 Luce, 1,089; Russel & Ryan, 293*, 30/. No- 
where, he said, did the legislation of the slave States go so 
far as to make slave stealing anywise diflferent from the 
stealing of any other property. 

7th. That slavery has no legal existence under the Con- 
stitution, and Congress has no power to recognize or 
legalize it. 

November 28th, 1848. 

Mr. Key followed in reply, but as he was about com- 
mencing Judge Cranch informed the counsel for the case 
that the following points presented by the counsel for Dray- 
ton, viz.: 

I. That a prisoner had a right to peremptorily challenge 
twenty jurors: 

*Rex. vs. Cabbage; 'Rex z^j. Morfitfta/. 
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2. That color is not pritna facie evidence of slavery ; 

3. That slavery has no l^;al existence in this EMstrict: 
had been so often decided (negatively) in this Court that no 
further argument would be heard on them. 

Mr. Bradley followed Mr. Key on the same side. 

November 29x0, 1848. 

Mr. Mann addressed the Court in behalf of the plaintiff 
in error, and confined himself to the four points left for 
discussion. 

November joth, 1848. 

Mr. Mann finished his argument. 

February i9th^ 1849. 

The great principle involved in this case was the correct- 
ness of the definition of larceny given by the Judge of the 
Criminal Court in the fifth exception, and on which several 
of the other exceptions were based. 

Judges Cranch and Morsel united in reversing the deci- 
sion of the Court below upon this and the other points 
dependent thereon, and Judge Dunlop delivered his opinion, 
differing from the- Court and sustaining Judge Crawford. 

The following is the order of the Court: 

Said cause having been brought to this Court by writ of 
error, and now coming on to be heard on the transcript of 
the record from the Criminal Court, and after ailment of 
counsel, and after mature consideration thereon, the judg- 
ment of the Criminal Court in this cause is hereby reversed 
because the Court below erred in the following particulars, 
viz: 

1st. In giving the instructions stated in the second bill of 
exceptions. 

2d. In giving the instructions stated in the third bill of 
exceptions. 

3d. In refusing to give the instructions prayed by the 
prisoner as stated in his fifth bill of exceptions, and in giv- 
ing the instruction therein stated. 

4th. In giving the instructions stated in the prisoner's 
sixth bill of exceptions. 
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5th. In giving the instruction stated in the prisoner's 
eighth bill of exceptions. 

6th. In refusing to give the instructions prayed by the 
prisoner as stated in his tenth bill of exceptions, and in giv- 
ing the instruction in lieu of it as stated in the same bill 
of exceptions. 

7th. In refusing to give the instructions prayed by the 
prisoner as stated in his eleventh bill of exceptions, and in 
giving the instruction in lieu of it as stated in the same 
bill of exceptions. 

It is therefore ordered, that the judgment of the said 
Criminal Court in this cause be and the same is hereby re- 
versed for the reasons aforesaid, and that this cause be and 
the same is hereby remanded to the said Criminal Court 
with directions to award a venire facias de novo. 
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James Larned and Thomas Carbery 

vs, 

James Adams and Matthew Trimble, Executors of 

Matthew Wright. 

At Law. Decided April 12, 1849. 
Appeal fom the Orphans' Court. 

1. A gift of the sum of "$20,- fying all previous bequests/* 
000 out of the 6 per cent. is a specific legacy, 
stock of the corporation of 2. The dividends from the pay- 
Washington in my name, if so day preceding the testator's 
much should remain out of death pass to the legatee, 
my personal estate, after satis- 

Joseph H. Bradley for the trustees. 

H. M. Morfit for the executors. 

M. Wright, by his will, dated May 15, 1847, after devis- 
ing parts of his real estate, gave to his three nephews "$500 
of the scrip or stock in the Chesapeake and Ohio Canal 
Company standing in my name; also the stock standing in 
my name in the Farmers and Mechanics* Bank of Geoi^- 
town, said stock being for $2,500; also $1,000 of the stock of 
the Franklin Insurance Fire Company of Washington stand- 
ing in may name." He then gave the sum of "$2,000 to A., 
and $1,500 to B., and $300 to C." All these pecuniary 
legacies to be paid within three months after his death. 
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Then follows this bequest: "I give and bequeath, after the 
pa3rnient of the foregoing bequests and legacies, unto the 
Mayor, etc., of Washington, in their corporate character 
and as a body politic, the sum of $20,000 out of the 6 per 

• 

cent, stock of that corporation standing in my name, if so 
much should remain, out of my personal estate after satis- 
fying all previous bequests, in trust to the said corporate 
body, and by whatever name it shall at any time be known, 
to apply the interest thereof to and in aid of supporting the 
several now incorporated orphans' asylums in Washington, 
and in trust that upon the expiration of the time for re^ 
demption of said stock, or any part thereof, the said Mayor, 
etc., for the time being shall, by a public act of legislation 
or by a municipal act, reinvest or direct the reinvestment of 
said sum of $20,000, or such part of it as has been or may 
be redeemed, in good and sufficient security, yielding an in- 
terest at the rate of 6 per cent, per annum if practicable, so 
that such interest on said sum of $20,000 may be distributed 
and continue to be in equal shares to said orphans' asylums 
that are now incorporated, to the end of their corporate ex- 
istence; and upcMi the determination of such corporate ex- 
istence in or to said asyhims, then to the said Mayor, etc., 
for the time being for the general purposes of said corporate 
bodies of said city, and to increase its general forever.'' 
He then devises all the residue of his estate to his three 
nephews in fee, and provides that if his Irish devisees could 
not take, his executors should sell and carry the proceeds 
to the general fund of his assets in their hands, and that a 
sum equal to the amount of such proceeds of sale shall be 
taken from his personal property, stocks and assets, and 
paid by his executors to said devisees. He then declares 
his estate to be a trust property for the payment of such 
devisees, and gave all his said property of every kind unto 
Adams and Trimble in trust (until the real estate shall be 
conveyed to the several devisees and the pecuniary bequests 
and stocks are paid or transferred to the legatees), to stand 
seized for said devisees and legatees, and convey and pay 
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and transfer said legacies and real estate to them. Adams 
and Trimble were appointed executors. The testator died 
May 23, 1847; ^he dividends were payable April i and 
July 1. 

Orphans' Court, July 18, 1848. 

In this case it appears that the said Wright died in May, 
1847, giving and bequeathing, after the payment of certain 
legacies mentioned, "unto the Mayor, Board of Aldermen 
and Board of Common Council of the City of Washington, 
in their corporate character and as a body politic, the sum 
of twenty thousand dollars ($20,000), out of the six (6) per 
cent, stock of that corporation, standing in my name, &c.. 
in trust to the said corporate body, &c., to apply the inter- 
est thereto, and in aid of supporting the several now incor- 
porated orphan asylums in the City of Washington in the 
District of Columbia, &c., &c. ;" and it is urged by the said 
Lamed and Carbery, in behalf of said asylums that the said 
institutions are entitled not only to the interest accruing on 
the said stock from and after the death of the said testator, 
frj*/ also to the interest thereon for the portion of the quarter 
which had expired at his decease. 

Pecuniary legacies in general, where no time is designated 
in the will for payment, are not necessarily payable till the 
expiration of a year after the testator's death, that being the 
time allowed the executor for getting in the effects; and, 
therefore, in such case, interest does not begin to be payable 
till the year expired, and it has even been held in a case 
where the will directed that a legacy should be paid "as 
soon as possible," that interest upon it was only due from 
the end of the year from the testator's death. 

This general rule of giving interest to the legatee from 
the expiration of the year is not to be extended or contracted 
upon slight inferences of intention. 

If, however, the interest is to come out of an estate devised 
for that purpose; or should the phraseology of the will be 
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such as to contribute a "specific" legacy, then, in each of 
these cases, interest will be due from the testator's death. 

The legacy under consideration does not come otU of an 
estate devised for that purpose. 

It remains to be seen whether or not it is "specific," and 
the Courts appearing to have been generally averse to con- 
strue legacies "specific" except on clear intention, it will 
be necessary to look into the decisions as to what has been 
held to constitute a "specific" legacy, and then weigh well 
the language of the will. 

A "specific" legacy has been defined to be "the bequest 
of a particular thing or money specified and distinguished 
from all others of the same kind, as a piece of plate, stock 
in the public funds, a security for money which would im- 
mediately vest with the assent of the testator." 

It is "an immediate gift of the fund with all its produce, 
and is therefore an exception to the general rule, that a 
legacy does not carry interest till the end of a year after the 
testator's death." 

It seems to be settled that mere possession by the testator, 
at the date - of the will, of stock or annuities of equal or 
larger amount than the bequest will not, without words of 
reference or an intention appearing on the will, that the testator 
meant the identical stock of which he was possessed, make 
such bequest "specific," and it has 1>een held that where 
legacies are given "out" of stock which the testator was 
possessed of at the date of the will, "they are not prima 
facie 'specific,' though, in the nature of 'specific' legacies, 
and their character will be determined by a regard to the 
intention of the testator." 

The intention of the testator on the subject has always. In 
the construction of wills, is principally to be recognized. 

Thus the word "my" preceding the word "stock" has 
been on scLveral occasions adjudged suflicient to render the 
l^^cy "specific," for a bequest of "ten shares in the Bank 

of ," the testator owning at the time that amount, is a 

general, and not a "specific" legacy; insert the word "my" 
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before the word ''ten/' so as to make the testator bequeath 
"my ten shares in the Bank of ," and the bequest be- 
comes "specific." 

Again, it has been also held, that if a testator bequeath a 
sum of stock "standing in my name," this is a "specific" 
bequest. 

The testator in this case gives twenty thousand dollars 
($ao,ooo) "out" of the six (6) per cent stock of the corpo- 
ration, &c. Thus far, as we have seen, the bequest, although 
not prima facie "specific," is in the nature of a specific legacy, 
it being given "out" of stock. 

In continuation, the testator has not used the word "my," 
it is true, before the word "stock," but we find thr bequest 
to be of stock "standing in my name," the expression neces- 
sary (in the absence of the word "my") under the decision 
last herein alluded to, to constitute a "specific" legacy. I 
am clearly of opinion, therefore, that • the language used 
evidences an intention to bequeath the identical stock of 
which the testator was possessed at the time of making the 
will ; and therefore the bequest is "specific." 

The postponement of payment of this legacy until after 
payment of other legacies and bequests mentioned prior 
thereto in the will, should not, I think, operate against the 
enuring to the benefit of the specific legatee, if the interest, 
accruing between the death of the testator and the time 
specified for the payment of the l^;acy, for the following 
reason: When legacies are given out of personal estate 
consisting of outstanding securities, although these legacies 
cannot be actually paid until the money due upon such se- 
curities is actually gotten in, yet, by a rule that has been 
adopted for the sake . of general convenience, the personal 
estate is held to be reduced into possession within a year 
after the death of the testator; interest is payable upon sGch 
legacies from that time unless some other period, is fixed by 
the will. 

Payment of the legacy may be actually impracticable within 
the year, yet, in legal contemplation, the right to payment exists 
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and carries with it the right to interest until actual payment. 

Such, I apprehend, would be the legitimate conclusion in 
this case. 

The bequest being ^'specific/' the right to it vests upon 
the death of the testator, the right to the principal carries 
with it the righf to the interest, therefore the right to the 
interest vests at that time, the payment, however, of both 
principal and interest to be deferred under the will until the 
l^;acies named shall have been satisfied. 

In reference to the claim alleged in behalf of the said 
asylums to the interest accruing on the said stock, for the 
portion of the quarter prior to the testator's death, the Court 
can only remark, that the right to the interest cannot be older 
or extend farther back than the right to the principal^ and 
that, as a "bequest" or "legacy" can have no legal exist- 
ence prior to the death of the testator, the right to interest 
cannot extend beyond that period. 

It is, therefore, adjudged that the said asylums are enti- 
tled to and shall receive said stock from and after the death of 
the testator. 

Nath'l Pope Causin, 

Judge of O. C. 

The legatees appealed. 

The executors contend that upon appeal from the Or- 
phans' Court, the appellate Court shall not only affirm the 
order of the Court below, but shall "direct in what manner 
it shall be changed or amended." Act of Md., 1778, ch. 
loi, sub-ch. 14, sec. 18. If the Orphans' Court went too 
far, it must be restricted. 

If there is error in any point, though the judgment i^ 
right upon ^he particular point decided, the Court examines 
the entire record and reverses ihe judgment. Speake vs, 
Sheppard, 6 Harris & John, 81, i American Common Law 
388. 

Bradley for the appellants : 

The Orphans' Court has decfded that the legacy of 
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$20,000 to the corporation is a specific legacy, and that it 
carried interest from the death of the testator; but that 
dividends which accrued between his death and the next 
pay day belonged to his executors. Generally legacies bear 
interest only from the end of the year, and the rule is not 
to be extended; but a specific legacy is an exception, and 
carries all the interest or increase. A bequest of "my ten 
shares of stock" is specific, and the words "out of stock 
standing in my name" are equivalent * * ♦ where it 
is $i|000 out of my stock." A gift of sheep will pass the 
lambs; so of a bond, the interest due and to become due. 
2 Wm. Exrs., sec. 6, 876; 2 Vez., Jr., 639*; i Swansc, 
557, Raven vs. Wait; Ladd vs. Ladd, Ala., 1824; 4 Vez., 
471 n: 

MoRFiT for the appellees: 

The executors transferred the stock three months after 
the death of the testator, and claimed the dividend to July 
I. "The legacy was a pecuniary one, as it was to come 
out of the testator's general personal estate; it was essen- 
tial to a specific legacy that it should be capable of delivery 
as a body, and therefore no interest was payable until the 
end of the year, or only from July i, or certainly not beyond 
the testator's death. 2 Wm. Exrs., 880 ; 2 Vez., Jr., 640, 
Coleman vs, Coleman; 4 Bro. C. R., 347, Simmons vs. 
Valance; 4 Vez., 573, Innes vs. Johnston; 4 Vez., 747, 
Kirby vs. Potter; 7 Jo. C. R., 272, Walton vs. Walton; 6 
Wheeler, A. C. L., 419; 4 Vez., 555, Chaworth vs. Buck; 
8 Dana, 69 Smith vs. Lamton; 3 Dessau, 373, Codgal vs. 
Codgal; 9 Ves., 147, Dean ys. Test; 4 Mass., 208, 215, 
Donner vs. Swann; i Summer So. Ca., Sullivan vs. Win- 
throp; 2 Salk., 415, Small vs. Deane; 14 Serj. & R., 232*; 
Md.Act 1795, ch. loi, sub chs. 5, 7 and 10. Administrator 
must retain till expiration of twelve months. 

*The law inclines against specific legacies, 2 Vesey, 639. 



'Coleman vs. Coleman. 'Bitzer's Ex. vs. Hahn etux. *Notes 
appearing in case. 
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and note 2, 640; referring to stock to pay legacy is only 
demonstrative of the fund. 

The wording must be very special to make a legacy 
special instead of general; Simmons t^. Vallance, 4 Brown, 
347 ; Innes vs. Johnson, 4 Vesey, 573. 

L^;acies may be specific in one sense and general in 
another. Specific as out of a certain fund; W^llon vs. 
Watter, 7 Johnson's Oi., 262, note 555 ; Wheeler's . Am. 
Com. Law, 420. 

General or pecuniary as consisting only of a definite sum 
and not amounting to the fund itself, Chunorth vs. Beech, 
4 Vesey. 

Leaning against specific legacies in the case of Innes vs. 
Johnston, 4 Vesey, 572, there was the. particular bond given. 

L^;acy of $1000 out of my reduced annuities pecuniary, 
4 Vesey, 747, Kirby vs. Potter, see note; the Courts are ad- 
verse to construing legacies to he specific; 2 Williams on 
Executors, 840; Smith vs. Lamton, 8 Dana, 69; Codgall vs. 
Codgall, 3 Dessau, 373; Nelson vs. Brunswick, 9 Vesey, 
180, reversing Ashton vs. Ashton as to stock being a spe- 
cific legacy. 

Rule clear that interest commences only from the expira- 
tion of a year from the testator's death, unless there is a day 
named for it, the exception is in cases of children and 
minors, 6 Whaley Am. Law, 422. 

The rule is laid down by the Circuit Court of the U. S. 
in Sullivan vs. Winthrop, i Summers C. C. Reports, that 
'^interest commences in a pecuniary legacy at the expira- 
tion of a year from the death of the testator, whatever may 
be the position of the estate, unless some other period is 
specified. 

Rule laid down for interest. Small vs. Dee, 2 Salk., 415; 
Bitzer's Exrs. vs. Hahn and wife, 14 Sergt. and Rawle, 232. 

The State of Maryland allows legacy to be paid in part 
only on condition, see Act of Md.> Nov., 1798, ch. loi, sub 
ch. 10, sec. 7. Payment of even a specific legacy requires a 
petition, see Sec. 8. 
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Legatees may, after twelve months, sue for his legacy 
upon giving bond, see Act of Md., April, 1718, ch. 5, sec. 2. 

In general, pecuniary legacies bear interest only from the 
end of the year from the death of the testator, Hammond 
vs. Hammond, 2 Bland's Ch'y Rep., 306. 

An annuity, like a pecuniary interest, carry interest only 
from the end of a year after the testator's death. Jones vs. 
Stockett, 2 Bland's Ch'y Rep., 409. 

Chief Judge Cranch delivered the opinion of the Court: 
The question is whether this is a specific legacy of the 
stock, or a pecuniary legacy to be paid in current money out 
of the assets of the testator's estate? 

We think it is a specific legacy of the stock to the nom- 
inal amount of $20,000. The gift to the nephews is of $500 
of the scrip in the canal company standing in his name; also 
the stock standing in his name in the Farmers and Me- 
chanics' Bank; also $1,000 of the stock of the insurance 
company. These three stock legacies are clearly specific 
legacies. The sum mentioned only indicates the amount of 
the stock intended to be given. The gift to the corporation 
of "the sum of $20,000 out of the six per cent, stock stand- 
ing in my name." This bequest differs from the former 
stock legacies by using the words "sum of" before the words 
$20,000." This diflFerence is unimportant. The words 
sum of" $20,000 means the same as the words "$20,000." 
The sum is used as a limitation of the amount of the stock, 
which should pass by the bequest, if so much should remain. 
We are not satisfied with the reasons of the Master of the 
Rolls in Kirby vs. Potter, 4 Vez., 750. This legacy diflfers 
also from the other stock legacies in using the words "out 
of," viz : "The sum of $20,000 out of the six per cent stock 
standing in my name if so much should remain out of my 
personal estate after satisfying all previous bequests." The 
words "so much" refer to the last noun, i. e,, stock. In 
Kirby vs. Potter the Master of the Rolls says: "But when 
the phrase is £1,000 out of my reduced bank annuities the 
sense is that the executor should raise £1,000 by selling so 
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much of that stock," and he relied much upon the fact that 
the legacy was to be paid in one month from the testator's 
death; whereas the pecuniary legacies were not payable 
until six months afterwards; from which it seems to me the 
rational conclusion would be directly the contrary. He ad- 
mits it was a question of doubt. In the present case all the 
pecuniary legacies are made payable in three months after 
the testator's death; but no time is assigned for the payment 
of the stock legacies. If this was intended to be a pecuniary 
legacy the testator would probably have made it payable in 
three months, as in the case of the others. When he limited 
the legacy to the amount of 6 per cent, stock which might 
remain, not exceeding $20,000, it cannot be supposed he 
intended to make up the deficiency (if any) in money. 
Again, the trustees are required to hold it until the stock 
should be redeemed, and then to re-invest the same in other 
six per cent, securities, and to apply the interest to the sup- 
port of the asylums. It is impossible to execute the trust 
without considering it a specific legacy. The money to be 
re-invested is the proceeds of the redemption of the stock 
which they will have held from the testator's death to the 
redemption. 

In the legacies left to the incorporated orphans' asylums 
in the City of Washington by the late Matthew Wright, I 
have been requested to decide whether or not these asylums 
are entitled to all the dividends upon the stock which be- 
came due and payable after the death of Mr. Wright. If 
there were funds otherwise sufficient to pay the debts of the 
estate, I am clearly of opinion that the asylums are entitled 
to all the dividends which became due and payable after 
Mr. Wright's death, and so decide. 

Therefore the judgment of the Orphans' Court declar- 
ing the legacy to be specific is affirmed, and so much of the 
judgment as relates to the payment of the dividend from 
the last day reversed and ordered that the executors 
pay to the legatees the whole dividend accruing on said 
stock since the dividend dav next before the death of the 
testator. 
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Daniel McPherson 

vs. 

James and Thomas Gallagan. 

At Law. Decided December i, 1849. 

Writ of Certiorari. Motion to Dismiss Certiorari and to Award 

Restitution. 

On a motion to dismiss a cer- that the issues below had been 

tiorari it was held that the regularly tried on a traverse 

writ would not lie to a magis- tendered b^ the petitioner, 

t rate's Court where it appears and restitution awarded on an 

on the record of said Court inquisition held by a jury. 

Wm. F. Percell, and G. L. Giberson for petitioner. 

Carlisle and Ennis for defendants. 

The petition of Daniel McPherson respectfully showeth: 
That in the month of March, 1846, General John P. Van 
Ness, late of the City of Washington, died seized of a large 
real estate situate in the said city, of which the north part 
of that lot of ground being on Seventh street, known and 
described on the ground plot of said city as lot numbered 
I, in square 428, with the house thereon and appurtenances 
formed a part. 

That in the summer of the year 1846, Governor Van 
Ness, a brother of the said John P., and oAe of his heirs at 
laW; who had entire control of his real estate aforesaid, put 
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your petitioner into the peaceful and lawful possession of 
the said part of said lot and house thereon, with the appur- 
tenances, which your petitioner has had and held from the 
summer aforesaid hitherto, and still has and holds, as ten- 
ant of the said Governor Van Ness. That the heirs of 
General John P. Van Ness have not, nor has the said Gov- 
ernor Van Ness, or any other person claiming under him, noti- 
fied your petitioner that he or they or any of them wished 
to have again and repossess the premises aforesaid, or any 
part thereof. That in the month of June, in the present 
year, a man calling himself Dant, and two other men, the 
said Dant professing to act as the agent of James and 
Thomas Gallagan, of the City of Washington, called at the 
premises aforesaid and there and then demanded of your 
petitioner immediate possession of the same, which your 
petitioner refused to give, whereupon the said Dant and his 
said comrades commenced to take the windows out of the 
said house aforesaid, and it was with great difficulty your 
petitioner prevented the said parties from taking forcible 
possession of the premises aforesaid. That the said Dant 
and his said companions have since been tried and commit- 
ted in our Criminal Court of a riot for their breach of the 
peace and acts aforesaid. That the said James and Thomas 
Gallagan have caused your petitioner to be proceeded against 
before John L. Smith and Thomas C. Donn, esquires, 
justices of the peace for Washington County, for a forcible 
entry and detainer. That the only acts charged and relied 
on as constituting the forcible entry and detainer com- 
plained of are your petitioner's refusal to surrender up the 
premises aforesaid to the said Dant, and your petitioner's 
resisting the said Dant and his associates in their said at- 
tempt to take forcible possession of the same in the month 
of June aforesaid. 

And your petitioner further shows, that in pursuance of 
a warrant issued by the said justices a jury was summoned 
and appeared on the premises aforesaid on Friday the nth 
inst., and then and there convicted your petitioner of a for- 
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ciblc entry and detainer. Your petitioner, advised by a 
counsel learned in the law, and verily declares, and there- 
fore charges that the said proceedings are utilawful and 
oppressive, and a manifest violation of his rights as, a citizen 
of the City of Washington, and as the legal tenant of the 
premises aforesaid. Your petitioner therefore prays your 
Honors to grant him the United States writ of certoriari to 
be directed to the said John L. Smith and Thomas C. 
Dohn, commanding them to return and certify to this hon- 
orable Court the warrant aforesaid by them to the marshal 
of the District of Columbia, and all proceedings had 
thereon as fully as the same now remains before them, and 
your petitioner will pray. 

W*M. F. Percell, and G. L, Giberson for the petitioner. 

The United States of America, 

District of Columbia, to wit : 

To John L. Smith and Thomas C Donn, Esquires, Justices 
of the Peace in and for the County of Washington, in 
the District of Columbia, and each of them. Greeting-. 

Whereas, a certain inquisition for a forcible entry and 
detainer was lately depending before you or one of you in 
the name of James and Thomas Gallagan against Daniel 
McPherson, late of said County, for a forcible, &c., which 
said inquisition, as it is said, is still depending before you 
or one of you, undetermined, and the Circuit Court here 
being willing, for certain reasons, to be certified of the said 
inquisition, therefore you and each of you are hereby com- 
manded, that the inquisition aforesaid, together with all the 
proceedings thereon, as fully and entirely with alt things 
touching the same, as it now remains before you or some of 
you, by whatsoever name the said* James Gallagan and 
Thomas Gallagan, or either of them, may be called in the 
same, you or some of you certify to the said Circuit Court 
to be held at the city of Washington on the 3d Monday of 
October next, together with this writ, so that the said Cir- 
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cuit Court may be able to proceed thereon and to do what 
shall appear to them of right ought to be done. 

Hereof fail not at your peril, and have you then and there 
this writ. 

Witness the Hon. W. W. Cranch, Chief Judge, the 14th 
day of August, 1848. 

The following is a summary of the proceedings had be- 
fore the Justices of the Peace: 

Writ of Inquisition. 

DSstrict of Columbia, 

County of IVashington, to wit: 

We, Thomas C. Donn and John L. Smith, Justices of 
the Peace of said County and District aforesaid, to the 
Marshal thereof, Greeting: 

Whereas, complaints have been made before U9 that Daniel 
McPherson, of said District and County, did on the 22d 
day of June, 1848, with force and arms and with strong 
hands did unlawfully enter into and make forcible entry 
and detainer into the dwelling-house situate on 7th street, 
west side, between H and I streets, on the north quarter of 
lot numbered one (1) in Square No. 428, whereof James 
Gallagan and Thomas Gallagan, trading under the firm 
name of J. Gallagan and Son, of said county, was then 
seized in his demense as of fee, against the form of the stat- 
ute in such case made and provided; therefore, in behalf 
of the United States, we do command you that you cause to 
come before us, on Friday, the nth day of August, 1848, at 
4 o'clock A. M., at the premises in said county, twenty-four 
sufficient and indifferent persons, dwelling near and about 
the said tenement so forcibly entered and detained as afore- 
said, to enquire upon their oaths, for the United States, of 
and concerning the said forcible entry and detainer so made 
as aforesaid, and have you then and there this writ with the 
jury as aforesaid. 
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Given under our hands and seals this 42th day ot 

August, 1848. 

T. C DoNN, /. P. (Seal.) 
J. L. Smith, /. P. (Seal.) 

Plea of the Defendant. 

United States. 1 

vs. \ Forcible Entry and Detainer. 

Daniel McPherson. J 

The defendant, by his counsel, Wm. F. Percell and G. L. 
Giberson, comes and denies and defends the alleged forci- 
ble entry and detainer or either, and upon this he puts him- 
self upon his country. 

Wm. F. Percell, AU'\, 
G. L. Giberson, Atfy. 
August iith, 1848. 

A jury was thereupon summoned and the inquisition was 
held and the jury found for the United States. 

Upon which the defendant was required to appear before 
the Justices, at the premises, on the 12th day of August, 
1848, in the county, between the hours of three and four 
o'clock of the aforesaid day, to show cause, if any you can, 
why restitution of said tenement should be made to the 
said James and Thomas Gallagan. 

The jury, being summoned by the Marshal to appear as 
aforesaid and being impanelled and sworn to speak the 
truth of and upon the premises before specified, do say 
upon their oaths that Daniel McPheirson is guilty of the 
premises aforesaid in the inquisition above specified, as by 
the said inquisition is above found. Therefore it is consid- 
ered by us, the Justices aforesaid, that the said James and 
Thomas Gallagan have restitution of the premises afoi^ 
said in as full and ample a manner as he had before the said 
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disseizen by the said Daniel McPherson. And now here 
conies before us, the subscribers, &c., the writ of certiorari, 
&c. 

Given under our bands and seals this 14th day of Aug- 
ust, 1848. 

J. L. Smith, /. P. (Seal.) 
T. C. DoNN, /. P. (Seau) 

The following order was made by the Court : 
This cause having been heard and considered by the 
Court on a motion to dismiss the certiorari, and it appearing 
by the record that the matter of fact, to wit, the forcible 
entry and detainer had been regularly tried, upon a traverse 
tendered by the petitioner, before the service of the certiorari, 
and restitution awarded but not executed; it is now consid- 
ered by the Court that the certoriara be dismissed with costs, 
and the Justices proceed in the premises as if the certiorari 
had not issued; and that the Clerk of this Court do certify 
the same to said Justices. 

I>ECEMBER THE 1ST, 1849. 

Procendendo issued to Justices to proceed December 4th, 
1849. 
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Maury v. Mason. 



JouRDAN W. Maury 

. vs, 
. John Y. Mason. 
At Law. Decided December 3, 1849. 
StUt Against an Endorser on a Promissory Note. 



Two notes drawn by the same 
party and for the same amount, 
one on which the defendant 
was endorser, were held by 
the Bank of Washington. Be- 
fo|re the note on which the de- 
fendant was endorser was due 
the agent of the defendant 
paid the aivount, but through 
mistake on the part of the 
bank the note on which the 



defendant was not liable was 
handed to the agent of the 
defendant instead of the note 
on which he was liable. Held 
that on suit against the de- 
fendant on the note on which 
he was an endorser, that the 
payment made was a payment 
on said note, and the plaintiff 
cannot recovet in this action. 



Christopher Grammer for the plaintiflF. 
P. Barton Key for the defendant. 
This suit was on the following note: 

"Washington, Nov. 4th, 1848. 
"Two months after date I promise to pay to the order of 

« 

Hon. John Y. Mason two hundred dollars for value received. 

"J NO. E. Addison." 

Endorsed by J. Y. Mason, Seymour R. Bonner, John V. 
Wright and the plaintiff, Jourdan W. Maury. 

The note was protested for non-payment. On the trial 
of this case the following testimony was read to the jury : 

The witness being more than 100 miles from Washington, 
a commission was appointed to take his testimony. 

His name is John Y. Mason, Jr.; that he is the son of the 
defetidant; than on or about the 21st or 22d of December 
last he was requested by the defndant to go to the Bank of 
Washington and take up a promissory note drawn by John 
E. Addison and endorsed by the defendant; that the de- 
fendant gave witness $200 for . that purpose ; that witness 
went to the bank and asked at the counter for a note for 
$200, drawn by John E. Addison and endorsed by John Y. 
Mason; that the clerk in attendance handed him a note for 
two hundred dollars drawn by the said Addison. That he 
paid to him the $200 received by him, as above stated, from 
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the defendant, and took the note without looking at the 
endorsement, and handed it to the defendant on the same 
day; that subsequently the defendant showed him the note 
which witness had received at the bank; that he then dis- 
covered that it was not the note which he had asked for at 
the bank, but was one drawn by the said Addison and en- 
dorsed by Lewis C. Levin for the same amount. 

After the evidence was in, the following instructions were 
given by the Court : 

If the jury believe from the evidence aforesaid that the 
defendant, on or about the 23d day of December, 1848, sent 
the sum of $200 to the Bank of Washington to pay the note 
of J. E. Addison for $200, endorsed by the defendant, and 
on which the suit is brought; and that the agent of the de- 
fendant accordingly went to the said bank and demanded 
the note aforesaid of which the said bank was then the 
holder and owner; and that the said agent then and there 
paid to the said bank the said sum of $200, and the officer 
of the bank delivered to him, and he received through mis- 
take, another note of said Addison for $200, on which the 
defendant was not liable or endorser, instead of the note on 
which the said suit is brought; and that upon discovering 
the mistake the defendant offered to return the said last 
mentioned note to said bank, which the said bank refused, 
then the said payment of $200 was a payment and satisfac- 
tion of the note on *whicli this suit is brought, and the plain- 
tiff cannot recover in this action. 

But if from the evidence aforesaid the jury shall find that 
when the said agent of defendant demanded the said note 
as set out in said defendant's prayer he did not describe it in 
a voice so loud that the officer of the bank to whom the ap- 
plication was made heard or ought to have heard the said 
description, that there was a note of said Addison for the 
same amount due on the said 23d December, and the note 
endorsed by defendant was not due until the 7th of January 
next, and the agent of the bank understood the said agent 
of the defendant to apply for the note of said Addison due 
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on the 23d December, and received the money from him, 
and applied to that note, and gave that note to said agent, 
and the said agent on the same day delivered the said note 
to said defendant, and defendant did not offer to return the 
same until after the 7th of January, 1849, then said payment 
of $200 is not to be applied by the jury to the note now in 
suit, and plaintiff is entitled to recover. 
Verdict for the defendant. 



APPENDIX. 



Circuit Court of the District of Columbia 

FOR THE County of Washington. 

At a meeting of the Bar and Officer; of the Court on 
the 30th day of August, 1845, on motion, Richard S. Coxe, 
Esq., was appointed chairman and Wm. Brent secretary. 

On motion of Jos. H. Bradley, Esq., the following reso- 
lutions were unanimously adopted: 

'^Resolved, That this meeting have heard with deep and 
sincere emotion of the death of the Hon. Buckner Thurston, 
for many years a Judge of the Circuit Court of the District 
of Columbia. 

"Resolved, That we lament the death of an individual 
with whom we have been long associated in the administra- 
tion of justice, and in the intercourse of society, distinr 
guished by his elegant attainments as a scholar, for his 
extensive erudition, for his integrity on the bench, and his 
accomplishments as a gentleman. 

"Resolved, That we sincerely sympathize witlj his afflicted 
family in the death of Judge Thurston, full of years and 
ripe in character. 

"Resolved, That the District Attorney be requested to 
submit these proceedings to the Circuit Court, and to ask 
the Court to permit them to be entered on their minutes and 
to unite with the Bar and Officers of the Court in paying 
respect to the memory of the deceased; and that we will 
wear the usual badge of mourning for thirty days. 

"Resolved, That a copy of these proceedings be respect- 
fully communicated to the* family of the deceased, and be 
published in the several newspapers in this District.'' 

James Hoban, Esq., District Attorney, submitted the 
above proceedings to the Court. 



404 Appendix. 

To which the Hon. Wm. Cranch, Chief Judge, made the 
following reply in behalf of the Court: 

"The Court has received with great sensibility informa- 
tion of the death of Hon. Buckner Thurston, one of the 
Judges of this Court. 

"Havine been long associated with him in the discharge 
of oar judicial duties, we cannot but deeply feel the loss we 
have sustained. His judicial life has been prolonged beyond 
the usual term of human life, and has been uniformly 
marked with strict integrity. 

"Put this is not the time or place to pronounce his 
eulogy. His long and faithful services are well known and 
appreciated in the community and will be long remembered. 

"The surviving Judges deeply sympathize with the gen- 
tlemen of the Bar, Oiiicers of the Court, and the afflicted 
family of the deceased, and will join them in the testimo- 
nials of respect proposed by the Bar and the Officers of the 
Court, find will order their proceedings to be entered on the 
minutes of the Court. 

"The Court will now adjourn." 

"Test: Wm. Brent, Clerk," 



John Buckner Thurston was bom in Virginia in 1763. 
He was the son of Charles Mynn Thurston, a distinguished 
Revolutionary officer. 

He emigrated in early life to Kentucky. Studied law, 
wiis admitted to the bar, and practiced his profession at 
Frankfort. Being possessed of superior talent he was 
called into public service by being appointed United States 
Judge for the Courts of the Territory of Orleans in 1805; 
but on his flection to the Senate of the United States from 
Kentucky, he declined the appointment of Judge. He 
served us Senator from December 2d, 1805, to July ist, 
1809. Although elected for six years, he resigned on being 
appointed by President Madison,. Judge of the United States 
Circuit Court of the District of Columbia. This office he 
held until his death at Washington, D. C, August 30, 
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1845. ^" t^i^ 83d year of his age, having occupied the bench 
36 \ears. He was a gentleman in every sense of the wofd; 
that is, superior attainments combined with his urbane 
manners in private life, made his company pleasing, instruc- 
tive and procured for him general esteem. 



Criminal Court, 

December 15, 1848. 

The venerable and well-known Clerk of this Court, Col. 
Wm. Brent, died at his residence on Capitol Hill, at a little 
before 12 o'clock on the night of December 14, 1848. 

The District Attomev announced his death and moved 
an adjournment of the Court and that the members of the 
Bar and the Officers of the Court wear the usual badge of 
mourning for thirty days. 

The Court responded to the motion and adjourned. 

By the law creating this Court the Clerk of the Circuit 
Court is to be the Clerk of the Criminal Court. 

The Judges of the Circuit Court met and appointed 
John A. Smith, Clerk. 

Col. Brent was appointed Clerk in the year 1803. 

At a meeting of the Bar and Officers of the Courts of the 
District of Columbia, held at the court room December 15, 
1848, Mr. John Marbury was called to the chair and Mr. 
Walter D. Davidge was appointed secretary. 

General Eaton announced to the meeting the death of 
Col. Wm. Brent, Clerk of the Courts, and moved that Mr. 
Fendall and Mr. Morfit be a committee to prepare and re- 
port, for the action of this meeting, resolutions on the 
melancholy occasion. 

They reported the following resolutions: 

''Resolved, That this meeting deeply lament the death of 
Wm. Brent, Clerk of the Circuit Court of the District of 
Columbia for th^ County of Washington, for the last forty- 
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three years, and Qerk of the Criminal Court of said EHstrict 
and County from its beginning — an officer who, during this 
long period, discharged his duties faithfully to the public and 
acceptably to individuals; one of the earliest inhabitants of 
this city and prominently connected with enterprises for its 
advancement; a public-spirited citizen; a gentleman whose 
clear and cultivated intellect, retentive memory and bland 
demeanor, made his society instructive and agreeable; a man 
who lived fearing God; and the friend of all men; and 
without an enemy; and who died in the Christian's hope 
of a blessed immortality. 

"Resolved, That in testimony of our grief for his loss, and 
of our respect for his memory, we will attend his funeral 
and wear the usual badge of mourning thirty days. 

"Resolved, That a copy of these proceedings be trans- 
mitted by the chairman of this meeting to the family of the 
deceased, with an assurance of our sympathy in their afflic- 
tion. 

"Resolved, That a copy of these proceedings be presented 
to the honorable Judges of Ihe Circuit and Criminal Courts, 
with a request that the same be entered on their respective 
minutes. 

"John Marbury^ Chairman, 
"Walter D. Davidge, Secretary" 



Mr. John A. Smith, having been appointed and having 
qualified as Qerk of the Circuit Court of the District of 
Columbia, entered upon his duties as Clerk of the Criminal 
Court. 
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Account. 



See Administrator, i, 3, 4. 
Officer, 5. 



Account, Action of 

1. An army officer ordered to take charge of and superintend 

the works on certain fortifications, claimed credits for 
extra services under the Army Regulations for 182 1, 
2^ per centum of the amount disbursed by him. Held, 
on a suit by the Government upon his .account for 
alleged balances due, that the proviso of the 3d sec- 
tion of the act of Congress of 1835, ch. 30, did not 
apply to the case, and that he was entitled to such 
credits. U. S. vs, Eliason, Adm'x, 21. 

2. A plaintiff cannot withdraw a part of his account so as 

to bring the balance within the jurisdiction of a justice 
of the peace and recover in an action for the part with- 
drawn unless with the consent of the defendant 

Greenough vs. Langtree, 72, 



Acknowledgement of a Debt. 

1. A promise made to pay a note at a time when the de- 

fendant was of full age, was made under duress, if 
made under a threat that if he did not pay he would 
be sued. M.cCormick vs. Walker, 86. 

2. Upon a promise of the defendant to pay when able, the 

plaintiff must prove the ability of the defendant to 
pay. Ibid, 

3. An acknowledgement made after the maturity of a debt 

contracted while the defendant was a minor, and a 
promise to pay, would not be sufficient unless the de- 
fendant was aware at the time of the promise that he 
was discharged of the debt by reason of his minoritv. 

Ibid. 

(423) 
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Acknowledgement of a Deed. 

A justice of the peace before whom a deed was acknowl- 
edged will be allowed to give parol evidence to explain 
whether an amount received at the time the deed was 
executed was a part of the consideration named in the 
deed. Somerville, Ex'r, vs. Lee, 30 



Administration. 

1. Where an executor was authorized by will to pay one- 

half of the residue after the debts were paid, and instead 
of doing so converted it to his own use, he will be de- 
creed to pay to the residuary legatee the amount found 
due, together with interest, commencing one year after 
the date of his letters of administration. 

Stewart vs. Barcroft, Ex'r, 41 

2. It is the duty of an executor, upon the death of the tes- 

tator, to take possession of the personal property of the 
deceased, but not to dispose of it. He may sue for it, 
provided he takes out letters of administration before 
trial. Hanson vs. Cox, Adm'x, 167 



Administrator. 

1. An administrator who pays ^ distributee more than is 

due on a final distribution will be considered account- 
able for the amount as being overpaid in the adminis- 
trator's own wrong. The amount overpaid is held to 
be in the hands of the administrator, who is liable for 
a bona Hde debt of the testator to the full amount of the 
assets so found. 

Falls Bridge T. Co. vs. Adams, Adm'r, 95 

2. After an administrator has been appointed, and the Court 

subsequently is informed that a large sum of money is 
likely to come into his possession, it will order the ad- 
ministrator's removal, unless he gives further bonds, 
the amount of the bonds to be discretionary and de- 
cided by the Orphans' Court. 

Taylor vs. Sherburne, Adm'r, 106 
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3^ An administrator by omitting to return an inventoty is 
not chargeable with the whole amount of a creditor's 
claim, and the burden of proof is upon the creditor to 
show the amount of assets which came into the admin- 
istrator's hands, even when the administrator has 
neglected to account. Hanson vs. Cox, Adm'x, 167 

4. When an administrator refuses to account after a cred- 

itor has shown in an action against him that he has 
sufficient in his hands to satisfy the creditor's claim, 
the administrator cannot discharge himself by showing 
payments without showing his receipts. Ibid, 

5. Fixtures placed in a brewery by the owner of the prem- 

ises after mortgaging the premises to secure the pay- 
ment of a debt pass, on the sale of the premises by the 
terms of the mortgage, to the purchaser, and do not 
on the decease of the mortgagor go to his adminis- 
trator as a part of the personal property of the deceased. 
Farmers' &c., B. of Georgetown, vs. Cover, 177 



, Agency. 

S)ee Bcmk, 3. 

Negotiable Paper, 5. 



:» 



Appeal. 
See Executive Department, i> 



Appearance. 
See Arrest, i. 



Apprenticeship. 

Where an apprentice absents himself from his master, with- 
out consent, the Court will compel the apprentice to 
serve his master the number of days lost by his ab- 
sence, to commence from the expiration of his appren- 
ticeship. Easby vs. Fletcher, 35 
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Appropriation. 

1. The Court has no authority to cause the amount of such 

credit to be paid when there has been no specific 
appropriation. McElrath vs, Mcintosh et al., 348 

2. No money can be constitutionally drawn from the Treas- 

ury of the United States without an appropriation 
made by law. Reeside, Adm'x, vs. Walker, 363 



Arbitration and Award. 

See Attachment, Writ of, i. 

1. Where a party to an award without any fraudulent in- 

tent revoke the submission and gave notice thereof 
before the award was made and signed, the authority 
of the arbitrators thereupon ceased. 

Sangster vs, Quantrill, 18 

2. An award will not be set aside except for the reasons 

mentioned in the Act of Maryland of 1778, ch. 21, sec. 
9, or for such reasons as are apparent on the face of the 
award. Ibid. 

3. Where the order of reference provides for the appoint- 

ment of an umpire, he may be appointed before the 
referees had heard the evidence and discbvered that 
they could not agree. 

Swann vs, Alexandria Canal Co., 163 



Army Regulations. 
See Account, Action of, 1, 



Arrest. 

1. The plea of privilege will not avail a member of Congress 

to prevent him from being arrested on a warrant that 
charges **that there was probable cause to believe a 
breach of the peace was about to be committed." 

Utiited States vs. Wise et aL, 82 

2. The Act of Congress of June 17th, 1844, is supplemental 

to the Act of August ist, 1842, and does not prohibit 
the arrest, but authorizes it, for the purpose of com- 
pelling the appearance of the defendant in person, or 
by attorney, on the return day of the writ. 

Dexter, Ex parte, 191 
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3. The only process a justice of the peace is authorized to • 

issue is a capias, the service of which is an arrest. Ibid. 

4. A Justice of the Peace who either requests, directs or 

commands a constable to arrest a party outside of his 
jurisdiction will be liable for damages to the said party 
in a suit for false imprisonment. 

Robinson vs, Dow, 239 



Assignment. 

1. A firm of bankers having issued and circulated notes 

payable to bearer of less denominations than five dol- 
lars, and subsequently having made an assignment giv- 
ing a priority or preference in payment to the holders 
of these notes, it was held that such holders werie en- 
titled to the preference in the distribution of assets, 
notwithstanding the act of Congress of July 7th, 1838. 

Tucker vs. Fowler, 67 

2. Where a claim for services rendered by an attorney may 

be defeated by an assignment of the fund on which said 
claim is an equitable lien, the Court will enjoin the pay- 
ment of the claim without the consent of the claimant. 

Key vs. Bank of U. S. et al., 74 

3. Fixtures placed in a brewery by the owner of the prem- 

ises after mortgaging the premises to secure the pay- 
ment of a debt, pass on the sale of the premises by the 
terms of the mortgage to the purchaser; they do not, 
on an assignment of his property, real, persona! and 
mixed (including said fixtures), for the benefit of his 
creditors, go to his assignees. 

Farmers,' &c.. Bank of Georgetown vs. Cover, 177 

4. In an action of debt on a bond, the suit must be brought 

in the name of the assignor or obligee, and it is imma- 
terial to the obligor who the party is that is interested, 
whether the assignee on record or any other person. 

Waller vs, Adams, 218 

5. Neither the title to the penalty mentioned in the bond. 

nor the conflicting claims of the assignee Webb, and 
r Williams, can be tried in this suit. Ibid. 
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6. The Bank of the U. S. made several partial assignments 

of assets to different bodies of trustees assigning to each 
a different chss of assets and specifying the objects for 
which each assignment was made. In one class of these 
assignments it included the judgment in this case. 
Held, that the trustees could not vary the terms of this 
trust, and must accept pa3rments as designated in the 
assignments of the assets to them. 

United States Bank vs. Bom ford, 256 

7. M. obtained a certificate for the payment of money from 

G., the owner and payee, by gambling, and assigned 
the same to L. and J; The assignment held void, as 
being in violation of the provisions of the Act of 9th 
Anne in relation to gambling. 

McGunningle vs. Simmes, 285 



Attachment, Writ of. 

1. A plaintiff is not entitled to recover in an action of re- 

plevin where the goods to be replevied are in the hands 
of defendant as an officer of the law by virtue of an 
attachment. Tavenncr vs. Hunter, 81 

2. The undivided interest of the defendant in a negotiable 

Treasury certificate issued in payment of an award can 
be attached in the hands of a garnishee. 

Stratton vs. Young, 229 

3. Where a negotiable certificate is issued by a garnishee 

who is indebted to the defendent, the attachment be- 
comes a lien on the amount of the certificate while in 
the hands of the original owner even before o;* after 
maturity. Ibid. 

4. Under the Md. Act of 1791, ch. 68, sec 8, an attachment 

for contempt can be issued against a witness who re- 
fuses to obey a summons issued by a justice of the peace. 

Washington, Corp. of, vs. Dawson, 236 

5. The Court will not issue an attachment against a mem- 

ber of Congress who declines to attend as a witness. 

U. S. vs. Thomas, 243 
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Attorney. 
Sec Executive Department, 4. 

1. Where a claim for services rendered by an attorney may 

be defeated by an assignment of the fund on which said 
claim is an equitable lien, the Court will enjoin the pay- 
ment of the claim without the consent of the claimant. 

Key vs. Bank of U. S., 74 

2. It is not a proper issue to be sent up by the Orphans' 

Court to the Circuit Court for a determination as to 
which of the contending parties or counsel has a right 
to manafi;e the case in said Orphans' Court. Under the 
Act of Maryland of 1799, chapter loi, section 20, and 
sections 15 and 17, the Court has no jurisdiction in the 
case. Fendall et al. vs. Tochman, 259 

3. It is not the practice of the Court to order the name of a 

counselor or attorney to be stricken off in any particu- 
lar case who has entered his appearance. It is a matter 
that must be decided by the attorney and his client. 

Eriko et al. vs. Bomford et al., 261 

4. The Court will not decide which of the contending coun- 

sel has the better right to control the causes in which 
they appear. This, also, must be left to their clients. 

Ibid. 

5. The profession of an attorney is of great importance to 

an individual, and the prosperity of his whole life may 
depend on its exercise. The right to exercise it ought 
not to be lightly or capriciously taken from him. 

Bradley vs. Tochman, 263 

6. The discretion to remove or suspend an attorney or 

counsel or ought to be exercised with great moderation 
and judgment, and the power to remove or suspend is 
one which ought to be exercised with great caution 
and upon good and sufficient grounds. Ibid. 



Attorney, Power of. 
See Executive Department, 4. 



Autrefois Conmjct. 
See Criminal Law, 6. 
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Bank. 
See Trust, i, 2. 

1. )A. firm of bankers having issued and circulated notes 

payable to bearer of less denominations than five dol- 
lars» and subsequently having made an assignment 
giving a priority or preference in payment to the hold- 
ers of these notes, it was held, that such holders were 
entitled to the preference in the distribution of assets, 
notwithstanding the act of Congress of July 7, 1838. 

Tucker et al. vs. Fowler, et a/., 67 

2. Where notes of a bank were given in payment of a negro 

boy, and the party paying the same knew that the said 
notes were issued without the authority of the corpo- 
ration by individuals using the name of such bank or 
corporation for the purpose of deceiving and defraud- 
ing the public, the passing of said notes was no pay- 
ment for the purchase of said boy. 

Cassedy z;j. Williams, 151 

3. Where banks acted as collecting agents for other banks^ 

and in that capacity and in their settlements they mu- 
tually treated the notes and other paper sent as the 
property of the bank from which they received them 
and without notice that they were not the property of 
said bank, the bank is entitled to retain the proceeds 
of said notes, and to retain the notes not collected and 
in their possession until a settlement of the account 
between them or tender is made of the balance found 
' due. New England Bank vs. Bank of Metropolis, 203 

4. Where notes and other paper were deposited with a 

|[)ank for collection, and that bank transmitted them to 
another bank for the same purpose after being en- 
dorsed by it in the usual manner, the owner of said 
paper is entitled to recover the amount collected by 
said bank, even if the said bank had in its dealings 
with the endorsing bank treated said paper as the 
property of said bank in the settlement of their balances. 

Ibid. 

5. Two notes drawn by the same party and for the same 

amount, one on which the defendant was endorser, 
were held by the Bank of Washington. Before the 
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note on which the defendant was endorser was due the 
agent of the defendant paid the amount, but» through 
mistake on the i>art of the bank, the note on which the 
defendant was not liabk was handed to the agent of 
the defendant instead of the note on which he was 
liable. Held, that on a suit against the defendant on 
the note on which he was an endorser, that the pay- 
ment made was a payment on said note, and th^ plain- 
tiff cannot recover in this action. 

Maury vs. Mason, 400 



Bankruptcy. 

A deed made by a bankrupt to the trustee in pursuance of 
the requirements of the insolvent law, is a revocation 
of a prior trust. Bronaugh vs. Mason, 39 



Bond. Prison Bounds, 
See Debt, Action of, i. 



Bond, Purser's. 
See OfUcer, 5. 



Bonds, Administration. 
Ses Administrator, 2. 



British Statutes. 



9th Anne, Ch. 14. 
See Gangling, i. 



Building Regulations. 

1. The building regulations will not allow a party owning 

a lot adjoining a frame building to injure the building 
while digging a foundation for a brick house. 

Kraft vs. Stott, 33 

2. That a party can build a wall equally on his own and 

neighbor's land when his neighbor's land is vacant. 

Ibid. 



%.^ 
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3. A frame house built on an adjoining lot, previous to the 

erection of a brick house, will prevent a party from 

^ being benefitted by the right secured by the building 

regulations; that is, the right to lay the wall equally on 

his own and the adjoining land. Ibid. 

4. Sec. 4, Building Regulations, No. i, Oct. 17th, 179 1, only 

applies *'to vacant fots. 



Capias ad Satisfaciendipm. 
Sec Arrest, i. 



Certiorari, Writ of. 

iv-On a- -motion to- dismiss a certiorari it was held, that the 
:. wxit would hot lie to a magistrate's court where it ap- 
pears on the record of said court that the issues below 
had been regularly tried on a traverse tendered by the 
petitioner, and restitution awarded on an inqusition 
held by a jury. McPherson vs. Gallagan et al., 394 



Challenge, Peremptory. 
See CfimifM Law, 15. 



Cmim for Pay. 

1. An officer of the Regular Army of the United States was 
ordered during the Florida War to command a com- 
pany of Indiana, and was commissioned as Captain of 
Volunteers, for which he received pay a3 such captain. 
On his return to his regiment he received full pay for 
the time he was absent in command of the Indians. He 
refunded all but the difference between his pay as a 
Regular Army officer and the pay he received as an 
officer of volunteers. The United States claimed that 
he was only entitled to this pay as a Volunteer officer. 
• //Wd, that he was not barred from claiming the pay 
proper annexed by law to his commission in the Regu- 
lar Army. ' U. S. vs. Lee, 208 



Commitment. 
S^t.Conienipt, i, 2. 



• * 
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Common Law. 

* 

Sec Municipal Corporation, 3. 



Confession, 
See Practice, 5. 



Confession of Judgment. 
See Judgment, i. 



Congress. 
See Attachment, 5. 

Contempt, i, 2, 3, 4. 



Congress^ Acts of. 



1831, March 2. 
See Criminal Law, 9. 

1835, ch. 30, sec. 3. 
See Account, Action of, 1, 

1838, May 25th. 
See Quo Warranto, Writ of, 

1838, July 7. 
See Bank, i. 

1842, Aug. I. 
See Arrest, 2. 

1844, June 17. 
See Arrest, 2. 

Debt, Imprisonment for, i. 



Consideration. 
See Evidence, i. 

Negotiable Paper, i. 



Constable. 



See OMcer, 2, 3. 
Arrest, 3. 
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Contempt. 
See Attachment, Writ of, 4. 

1. Every Court, including the Senate and House of Repre- 

sentatives, is the sole judge of its own contempts; and 
in case of commitment for contempt, in such case, no 
other Court can have a right to inquire directly into* the 
correctness or propriety of the commitment, or to dis- 
charge the prisoner on habeas corpus, 

Nugent vs. Beale, 287 

2. The warrant of commitment need not set forth the par- 

ticular facts which constitute the alleged contempt. 

Ibid. 

3. The Senate of the United States has power to punish for 

contempts of its authority in cases of which it has 
jurisdiction, and an inquiry whether any person, and 
who, had violated the rule of the Senate which requires 
that all treaties laid before them should be kept secret 
until the Senate should take off the injunction of se- 
crecy, is a matter within the jursdiction of the Senate. 

Ibid. 

4. The Senate of the United States has a right to hold secret 

sessions whenever in its judgment the proceeding shall 
require secrecy, and may pronounce judgment in secret 
session for a contempt which took place in secret ses- 
sion. Ibid. 

m 

5. A defendant in contempt in a cause against himself and 

others may file his answer in another cause against 
himself individually, though both suits relate to the 
same matter. Mason, Jr., vs. Jones et. al., 323 



See Usury, 2, 



Contract. 



I. In an action for the value of extra work done on a con- 
tract, the plaintiff will not be allowed to give evidence 
to prove that he was directed by the agents of the de- 
fendant to do more than the contract and its specifica- 
tions called for. Cameron vs. Chesapeake, ftc., 158 
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2. The plaintiff contracted with the defendant to excavate 
and cut a passage way through a bar that crossed the 
main channel of the river Potomac between George- 
town and the Potomac Bridge. The plaintiff excavated 
a part of the amount agrmi to be excavated, and a 
freshet cleared away the balance, leaving the channel 
free to the satisfaction of the defendant, and the plain- 
tiff was, thereupon, stopped by the defendant from 
completing the contract. ^ On a suit brought in the 
covenants it was held: That the amount o^ damages is 
not the contract price of the 'residue, but the fair and 
reasonable profit that would be made by the plaintiff if 
he were allowed to complete the contract. 

Thompson vs. Corporation of Georgetown, 226 



Conversation. 
Sec Evidence, 4. 



Covenant, Action of. 
See Contract, 2. 



Creditor. 

See Administrator, 4. 

Assignees, 3. 

Executor, 2. 

Fixtures, i. 



Criminal Law. 

S^e Highway, Obstructing, i. 

1. Where property is taken from the owner openly and in 

his presence, and in the presence of others, with the 
felonious intent to steal the same, it is larceny. 

Esline vs. U. S., 62 

2. In an indictment for larceny it is not necessary to aver 

that coins stolen were the property or money of the 
prosecutor, or of any other person; it is sufficient to 
state they were the goods and chattels of the prosecu- 
tor. Beckley, Jr., vs. U. S., 88 

3. Nor necessary to state the value of the coins, if it is stated 

that fhey were called 25 cents each, &c. Ibid. 
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4. An indictment for larceny cannot be sustained on the 

testimony of the prosecuting witness that he loan^ the 
confederate of the prisoner money with which to gam- 
- ble, and on the prisoner winning the money, went off 
with it notwithstanding the objection of die witness, 
who stated, ''I hope you did not bring me around here 
to rob me instead of selling me a coat." 

Pye vs. U. S., 90 

• 

5. The Court will allow evidence to be given of the pre- 

vious bad character - of the deceased when the said 
deceased had been killed in the act of commiting a 
felony; it is proper in determining the intent of the 
deceased and the offense of the prisoner who is accused 
of killing the deceased. U. S. vs. Gillian, 109 

6. The setting of spring guns in open fields or outhouses 

not within the privilege of the domicil, without notice, 
will not excuse or justify the homicide which might 
ensue. Ibid. 

7. It is not proper to ask a witness on cross-examination to 

explain by what process of examination or what influ- 
ence he expected to use to bring the prisoner to confess 
the offence with which he was charged, when he asked 
permission to take the prisoner to a private room. But 
he may be asked what influences he had used to obtain 
a confession from the prisoner. 

White vs. U. S., 127 

8. A witness whose name is on the back of the indictment 

should be called by the District Attorney if he is a 
material witness and not otherwise. 

U. S. vs. Dowden, 145 

9. The prisoner has a right to show the spirit and temper 

with which the prosecution has been conducted, and if 
it has been brought to bear against the accused, he has 
a right to bring it to the attention of the jury. Ibid. 

10. The examination of a witness as to the handwriting of 

the {Hisoiier, he must answer from his knowledge of 
handwriting; he must have seen the writing which the 
writing in question resembles, and must come to the 
conclusion in his own mind that he believes it to be 
■ the prisoner's handwriting. Ibid. 
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11. An indictment is good and sufficient under Jhe Act of 

Maryland July, 1729, c. 4, sec. 3, if it alleges that the 
prisoner with force and arms, into a certain storehouse, 
feloniously did break and enter, and then and there 
chattels of a great value, of five shillings of the cur- 
rency of the State of Maryland, feloniously did steal, 
take and carry away, &c. U. S. vs, Gai^saway, 174 

12. A prior conviction and nolle prosequi upon a safficient 

indictment at common law, though insufficient under 
the statute, is a bar to a subsequent prosecution on a new 
indictment sufficient under the statute for the- same 
offence. Fletcher vs. U. S., 186, 200 

13. Where a prisoner is indicted for obtainin}^: money under 

false pretences, it is not competent to allow evidence to 
go to the jury that the prisoner had previously obtained 
money .by means of other false representations, but it 
is competent to show that he had made previous false 
representations to others for the purpose of ptitainmg 
money from them. Waight vs. U. S., .189 

14. It is an indictable offence for a justice of the peace to 
demand in any case, civil or criminal, the payment of 
any other fees than those established by law, 

Mattingly vs. U. S., 195 

15. In an indictment under the Act of Congress of March 
2d, 1831, for obtaining goods, &c., by false pretences it 
is error to aver "that by reason of which false pretence 
the prisoner did then and there unlawfully obtain^; &c." 

Wright vs. y. S., 211 

16. The receiving of stolen goods in this District, knowing 
that the goods were stolen in another States oi* jurisdic- 
tion, is an offence within the jurisdiction of the District 
of Columbia. U. S. vs. Mortimer, 215 
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17. That the presentment of a crime or the reverse is ^uiv- 
alent to the action and judgment of a Grand Jury upon 
a bill of indictment. U. S. vs, Elliott, 232^ 

. ■ . . . • « 

18. The Court will order the discharge of a prisoner. >yhere 
the presentment of a Grand Jury is equivalent ip. the 
finding of "not found" or "not a true bill" pn ,aji in- 
dictment for murder or manslaughter. ' Ibid. 
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19. The Court has no power to issue a commission in a 
criminal case, when the witness is within the jurisdic- 
tion of this Court U. S. vs. Thomas, 243 

ao. Inducing slaves to go aboard a vessel under a promise 
to be transported into a free State, held not to be larceny 
under an indictment charging the defendant with steal- 
ing, taking and carrying away slaves under the Act of 
Maryland, 1737, ch. 2, sec. 4. Drayton vs, U, S., 369 

31. Held, also, that the right to peremptory challenge did 
not exist, because the offence, as allied in the indict- 
ment under the Maryland Act, was not a capital offence 
that the Act of Congress known as the Penitentiary 
Act made the said offence punishable by imprisonment. 

Ibid. 



Damages. 
See Contract, 2. 

1. An officer is liable for his acts, if the jury believe that 

he did not act in good faith and with intention to per- 
form duly the duties of his office, and if he showed 
malice or intention to injure and oppress the plaintiffs. 

Stokes et ah vs. Kendall, 3 

2. Where the lessor executes a lease, having made false 

represtotations to the lessee of ownership and seisin 
with intent to deceive and defraud the lessee, and the 
lessee is evicts by a third person claiming under the 
lessor, the lessee may recover damages from the lessor, 
and the question of intent is one to be determined by 
the jury upon consideration of all the circumstances of 
the case. Morrison vs. Alexander, 68 

3. Where a declaration charges a libel, to which the de- 

fendants pleaded not guilty, it is incompetent for the 
defendants to prove the truth of said libel even in miti- 
gation of damages. Mayo vs, Blair et al., 96 

4. It is not competent for the defendants in sustaining the 

issue on. their part on the pleas of justification to give 
any evidence in mitigation of damages, if the jury shall 
believe from the evidence that the plea of justification 
was not made out by proof. Ibid. 
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In a suit for libel the amount of damages is a matter for 
the determination of the jury. Ibid. 

7. Where injury is caused by negligence in the manage- 

ment of machinery, and the negligence is such as no 
prudent man would be gulty of, the injured is entitled 
to recover in damages for the injury sustained. 

Tilly V3, Brown, 148 

8. In a suit to recover for injury done to personal property 

the plaintiff must show what property was injured and 
that the defendant participated in said injury, either in 
person or by his advice and counsel. 

McKenna vs. Fisk, 179 

9. In an action of trespass Tn et armis the plaintiff cannot re- 

cover for any damage done to real property. Ibid, 

m 
m 

10. A justice of the peace who either requests, directs or 

commands a constable to arrest a party outside of his 
jurisdiction, will be liable for damages to the said party 
in a suit for false imprisonment. 

Robinson vs. Dow, 239 

11. A justice of the peace is not liable in damages for judi- 
cial acts, and for ministerial acts only in case of inten- 
tional or gross negligence. IGannon vs. Donn, 346 



De6t, Action of. 

1. In an action of debt on a bond, the suit must be brought 

in the name of the assignor or obligee and is imma- 
terial to the obligor who the party is that is interested, 
whether the assignee on record or any other person. 

Waller, use of Webb, &c., vs. Adams, 218 

2. The obligee in the bond, in whose name the suit must be 

brought, is merely a trustee or stakeholder for the 
person entitled. Ibid. 

3. Neither the title to the penalty mentioned in the bond, 

nor the conflicting claims of the assignee Webb, and 
Williams can be tried in this suit. Ibid, 
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Debt, Impkisonment for. 

I. Congress, by the act of June 17, 1844, did not intend to 
deprive creditors of the means to recover judgment and 
to obtain satisfaction out of the property of Sieir debt- 
ors. They meant to prohibit imprisonment for debt. 

iDexter, Ex Parte, 191 



I -^ 



See Guardian, i. 

1. A justice of the peace before whom a deed was acknowl- 

edged will be allowed to give parol evidence to explain 
whether an amount received at the time the deed was 
executed was a part of the consideration named in the 
deed. Sonrierville vs. Lee, 30 

2. A deed made by a bankrupt to the trustee in pursuance 

of the requirements of the insolvent law, is a revocation 
of a prior trust. Bronaugh vs. Mason, 39 

3. The Court will pass a decree for the registration of a 

deed, subject to the limitations of the act of Assembly 
of Maryland of 1715, ch. 47, sec. 8, in cases where the 
neglect to record the same within the time limited by 
the act was without any fraudulent design or intention. 

Dibble vs. Robertson et ai, 65 



See Evidence, 3. 



Delivery. 



Discretion. 



See Injunction, i. 

Executive Department, 4. 



See WiUs, i, 2. 



Distribution. 



See Legacy, 2. 



Dividends. 



See Criminal Law, 5. 
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DOMICIL. 



Duress. 
See Acknowledgment of a Debt, i. 



Election. 
See Practice. 

Held, not necessary that all the judges of an election ap- 
pointed under the resolution of the Board of Aldermen 
and Board of Common Council of the Corporation of 
Georgetown, approved February 20, 1841, should be 
present to constitute a legal session of the said judges 
of election. Pearson vs, U. S., 48 



Equity. 



Sec Municipal Corporation, 4. 
Judgment, i. 

1. Upon a motion to dissolve an injunction upon bill and 

answer, the charges in the bill being fully met and de- 
nied by answer, but denial partly upon information and 
belief, and the Court upon inquiry concludes that there 
are such facts and circumstances appearing upon the 
face of the pllaintiff's bill, which, when taken in con- 
nection with the answer upon the points denied upon 
belief only as are equivalent to the testimony of a wit- 
ness upon such points, then this injunction should be 
dissolved. Carter vs, Carlisle et aL, 246 

2. Where B. filed his bill against I. and others, alleging fraud 

in a contract, which was not answered^ and M. after- 
wards filed his bill against I, for relief against a judg- 
ment at law in relation to the same matter, though the 
fraud cannot be tried in M.'s suit, the injunction ob- 
tained by him will be continued until B.'s suit shall be 
tried or disposed of. Mason vs. Jones et al., 329 

3. It seems that after judgment an endorser is considered in 

Equity a principal and not a surety. Ibid. 
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4. Courts of Law and Equity have concurrent jurisdiction 
in cases where fraud is the ground of relief, and the 
Court which first obtains possession of the case must 
settle the matter conclusively. Ibid. 



Evidence. 



Sec Criminal Law, 3, 4. 
Libel, 2. 3, 4, 6. 

False Imprisonment, Action for, i. 
OMcer, 4. 
Contract, i. 
Damages, 3, 4, 8. 

1. A justice of the peace before whom a deed was acknowl- 

edged will be allowed to give parol evidence to explain 
whether an amount received at the time the deed was 
executed was a part of the consfderation named in the 
deed. Somerville, Ex'x, vs, Lee, 30 

2. In order to entitle the plaintiff to recover in an action 

setting forth a- joint promise, the proof must conform 
to the declaration and show that the promise stated in 
the declaration was the joint promise of all the defend- 
ants. Laub vs. Lansdale, 45 

3. A testator bequeathed certain negroes to the complain- 

ants, and afterwards by a bill of sale to the father pf 
said complainants conveyed the same with other ne- 
groes, but no delivery was made of said negroes to the 
said father. Parol evidence was pennitted to be given 
to show that the conveyance was made for the purpose 
of more fully providing for the said complainants, and 
the father was required by decree to transfer the prop- 
erty held by him to trustees for their benefit as tenants 
in common. Cripps vs. Mudd, 50 

4. Conversations as to the ownership of property between 

the father of the plaintiff and a third person may be 
given by that person, and is proper evidence to go to 
the jury. Holmead 7's. Chesapeake, &c.. Co.. yj 

5. The testimony of the assessor of taxes as to whom 
property is assessed on the books may be given to 
prove the payment of the taxes by the party in whose 
name the property appears on the said books, even if 
the assesment was copied from the book of a former 
assessment Ibid. 
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6. On the question whether the plaintiff's witness can be 

cross-examined by the plaintiff to discredit himself by 
confessing on oath that he had made a different and 
inconsistent statement of the matter, held, the (riaintiff 
cannot, for the purpose of impeaching the general 
character of his witness for veracity, give in evidence 
facts which would not be admissible ut)on a direct 
examination-in-chief. Harris vs. Berry, 272 

7. There is no difference in principle between giving gen- 

eral evidence of particular facts, the effect of which is 
to destroy the general character of the witness for 
veracity, and which would not be admissible for any 
other purpose. Ibid. 

8. Color is a prima facie evidence of slavery, but it is a pre* 

sumption that could be overcome by proof to the con- 
trary. Dragon vs. U. S., 369 



Executive Department. 
See Injunction, i. 

1. On a petition for a rule on the President of th* United 

States, the Secretary of War and the Adjutant General 
of the Army of the United States, to show cause why a 
writ of mandamus shall not issue to reinstate the peti- 
tioner to his rank and position in the Army Register, 
held, that the power to remove vests in the power to 
appoint. That this power is a discretionary one con- 
ferred by the Constitution upon the Executive, and can- 
not be questioned by the Courts, and that mandamus 
will not lie in such case. Schaumburg ex parte, 249 

2. The Courts of the United States have no authority to en- 

join the officers of the Government against performing 
any merely ministerial act, nor interfere in any way to 
guide or control the executive officers of the Govern- 
ment, or to entertain any appeal from their decisions. 

McElrath vs, Mcintosh et al., 348 

J. The Court has no authority to cause a writ of mandamus 
to issue to the Secretary to cause a credit to be entered 
on the books of the Department when there is no gen- 
eral law requiring such a credit to be entered. Ibid, 
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4. The question whether a power of attorney from an In- 

dian woman to another person to recover the amount 
due to said Indian woman upon a land reservation 
(agreeably to the Indian treaties), and to retain half the 
amount recovered as a compensation, is so far contrary 
to the resolution of March 14th, 1848, as to justify the 
officers of the Treasury Department in refusing to pay 
the amount recovered, or any i>art of it, to such attor- 
ney, and the question whether such power of attorney 
be duly executed, are questions to be decided according 
to the discretion of the respective officers of the Treas- 
ury. Ibid, 

5. The Court has no jurisdiction to command the Secretary 

of the Treasury to enter a credit on the books of his 
Department widiout a special law directing him to do 
so. Reeside, adm'x, vs. Walker, 363 

6. The Court cannot by mandamus command an officer to 

do an executive act, in the performance of which he has 
a right to exercise judgment and discretion. Ibid. 



Executor. 
See Administration^ i. 

1. If an executor be also a devisee or residuary legatee, and 

enter generally into possession of the property, he does 
it as an executor, not as a devisee. 

Hanson vs. Cox, adm^x, 167 

2. Any time before an executor distributes or disposes of the 
■ • . property of a testator, and continues to hold the prop^ 

erty as such, even after the expiration of twelve months, 
is early enough for a creditor to commence an action to 
recover a debt due from the testator. Ibid. 



False Imprison«ment, Action for. 

I. In an action for false imprisonment under the by-law of 
the corporation of the City of Washington, approved 
May 31, 1827, it is necessary for the plaintiff to show 
evidence of his exemption from its general provisions 
to entitle him to remedy against the officer. 

Brown vs. Robertson, 134 
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2. A justice of the peace who cither requests, directs or 
commands a constable to arrest a party outside of his 
jurisdiction, will be liable in a suit for false imprison- 
ment. Robinson vs, Dow, 239 



False Pretence. 
See Criminal Law, 12, 14. 



Fees. 
See Criminal Law, 13. 

1. A constable was ordered to be discharged from his office 

for collecting an illegal fee, unless he returned the 
same and pay the cost of the rule served on him. 

U. S. vs. McPherson, 105 

2. It is illegal for a justice of the peace knowlingly to de-* 

mand by color of his office payment of any fees other 
than those established by law. Mattingly vs. U. S., 195 



Fixtures. 



Fixtures placed in a brewery by the owner of the premises, 
after mortgaging the premises to secure the pa3rment 
of a debt, pass on the sale of the premised by .the.tenriS" 
of the mortgage to the purchaser, and do not, on the 
decease of the mortgagor, go to his administrator as a 
part of the personal property of the deceased. Nor do 
they, on an assignment of his property, real, personal 
and mixed (including said fixtures), for the benefit of 
his creditors go to the assignees. 

Farmers, &c., B. of G't'n et ai vs. Cover ei al., 177 



Forgery. 
See Negotiable Paper, 1. 



Fraud. 
See Negotiable Paper, q. 

Equity, 2. 

I. Fraud in the origin of a negotiable note is no defence 
against a bona fide holder without notice. 

Mason vs. Jones #1 at., 329 
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J. Coutts of law and equity have concurrent jurisdiction in 
tptes where fraud is the ground of relief. Ibid. 



Gambling. 



M. obtained a certificate for the pa3mient of money from G., 
the owner and payee, by ^^ambling, and assigned the 
same to L. and J. The assignment held void, as being 
in violation of the provisions of the act of 9th Anne in 
relation to gambling. 

McGunnigle et cU, vs. Simmes, 285 



See Attachment, i. 



Garnishment. 



Georgetown, Acts of Ccaporation of 

1841, Feb. 20. 
See Election, i. 



Grand Jury. 
See Criminid Law, 16, 17. 



Guardian. 



1. On the deatfi of trustees in a deed of trust leaving infant 

heirs, the Court, on application of the owner of the 
Property conveyed in trust, will order the guardian of 
said heirs, duly appointed, to execute a deed releasing 
to the said owner the property so conveyed. 

Orme vs. Clarke, et al., 1 14 

2. Where a testator, by his will, appointed guardians to his 

infant children, and these so appointed were witnesses 
to the will, and the will was admitted to probate, it was 
held, on appeal, that the will was not proved according 
to the law so as to create the parties appointed guar- 
dians. Williams vs. Wells et al., 116 



Habeas Corpus. 
See CoHtem^ i 
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Handwriting. 

In the examination of a witness as to the handwriting of 
the prisoner, he must answer from his knowledge of 
handwriting; he must have seen the writmg which the 
writing in queston resembles, and must come to the 
conclusion in his own mind that he believes it to be the 
prisoner's handwriting. U. S. vs, Dowden, 145 



Highway, OsstRUCTiNG. 

On an indictment for obstructing a pubic highway, the 
legality of the highway must be established by the 
public records of the courts or the indictment will be 
dismissed. U. S. vs. Tucker, 269 



Indictment. 



See Crifninal Law, 2, 4, 8« 11, 14, 15, 17, 18, 20. 
Highway, Obstructing, i. 



Infancy. 



See Acknowledging of a Debt, i, 2, 3. 
Justice of the Peace, 3. 



Injunction. 

See Municipal Corporation, 4. 
Equity, i. 

1. Where a claim for services rendered by an attorney may 

be defeated by an assignment of the fund on which 
said claim is an equitable lien, the Court will enjoin 
the payment of the claim without the consent of the 
claimant. Key vs. Bank of U. S., 74 

2. An injunction against negotiating a promissory note is 

not violated by suing thereon, and proceeding to judg- 
ment and execution. Mason vs. Jones et ai, 329 

3. The Act of Congress of March 3, 1841, putting the repair- 

ing of the bridge over the Potomac River between 
Washington city and Alexandria, under the direction 
of the Secretary of Wai:, left it to the discretion of the 
said of&cer as to the position of the draw, and the 
court has no authority to control that discretion. 

Mayor, &c., of Georgetown vs. Porter, &c., 139 
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Ikquisition, Writ of. 
Sec Certoriari, Writ of, i. 



Instruction to Jury. 
See Jury, 2. 

On a difference of opinion between two judges sitting on 
the bench, the court will refuse to give the instructions 
as prayed. Clark vs. Ford, 6 



Intent. 
See Least, i. 



Interest. 
See AdministratioH, i. 



Joint ProiIise. 
See Evidence. 



Judgment. 
See Contempt, 4. 
Equity, 2, 3. 

Where a judgment has been confessed by an attorney 
through the n^ligence of the defendant, equity will 
not relieve. Mason vs. Jones et al., 329 



Judgment, Arrest of. 
See Practice, 3. 



Judgment Creditors. 
See Judgment, Foreign, i. 



Judgment, Foreign. 

The act of Maryland of 1798, giving preference to judgment 
creditors, does not embrace foreign judgments. 

Norton vs. Stevens, Adm'r, 94 
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Jurisdiction. 

See Criminal Law,. 19. 
Arrest, 3. 
Attorney, 2. 
Contempt, 3. 

1. A plaintiff cannot withdraw a part of his account so as to 

bring the balance within the jurisdiction of a Justice of 
the Peace and recover in an action for the part with- 
drawn unless with the consent of the defendant. 

Greenough vs, Langtree, 72 

2. That the jurisdiction of this Court is co-extensive with 

the Union, and its coercive power extends to witnesses 
in Missouri or any of the States. 

U. S. vs. Thomas, 243 

3. The holder of several notes, made by the same party, 

may elect to bring separate action in a justice's court 
on each note, and the fact that the amount of all the 
notes combined exceeds the jurisdiction of the justice 
will not oust the justice of jurisdiction. 

Thecker et ai vs. Milbum, 271 



Jury. 
See Practice, 2, 4. 
Criminal. Law, 9. 
Certiorari, Writ of, i. 

1. It is incompetent for the jury in case of a written con- 

tract or agreement to pass upon the question of usury; 
it is exclusively for the decision of the Court. 

Bank of Washington vs. Walker, 53 

2. Where the lessor executes a lease, having made false 

representations to the lessee of ownership and seisin 
with intent to deceive and defraud the lessee, and the 
lessee is evicted by a third person claiming under the 
lessor, the lessee may recover damages from the lessor, 
and the question of intent is one to be determined 
by the jury upon consideration of all the circumstances 
of the case. Morrison vs. Alexander, 68 

3. In a suit for libel the amount of damages is a matter for 

the determination of the jury. 

Mayo vs. Blair et al., 96 
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4. The prisoner has a right to show the spirit and temper 

with which the prosecution has l>een conducted, and if 
it has been brought to bear against the accused, he has 
a right to bring it to the attention of the jury. 

U. S. vs. £>owden, 145 

5. The jury ought to follow the opinion of the Court and 

should be guided in matters of law by the instructions 
of the Court, as prayed by the forties in the cause. 

Mattingly vs. U. S., 195 

6. The jury have a right to find a general verdict, and thus 

decide the law aod the facts. Ibid. 

7. A verdict of eleven jurors of the i>anel of twelve to that 

effect was accepted and ordered to be recorded by the 
Court. Van Ness vs. Van Ness, 251 



Justice of thb Peace. 

See Evidence, i. 

Criminal Law, 14. 
Attachment, 3. 

1. A plaintiff cannot withdraw a i>art of his account so as 

to bring the balance within the jurisdiction of a Justice 
of the Peace and recover in an action for the part with- 
drawn unless with the consent of the defendant. 

Greenough i^s. Langtree, 72 

2. The only process a Justice of the Peace is authorized tp 

issue is a capias, the service of which is an arrest. 

Dexter, Ex parte, 191 

3. It is illegal for a Justice of the Peace knowingly to de- 

mand by color of his office payment of any fees other 
than those established by law. 

Mattingly vs. United States, 195 

4. A Justice of the Peace who either requests, directs or 

commands a constable to arrest a party outside of his 
jurisdiction will be liable for damages to the said i>arty 
in a suit for false imprisonment. 

Robinson vs. Dow, 239 
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5. The holder of several notes made by the same party may 

elect to bi:;ing separate action in a justice's court on each 
note, and the fact that the amount of all the notes com- 
bined exceeds the jurisdiction of the justice will not 
oust the justice of jurisdiction. 

Thecker et aL vs. Milbum, 271 

6. A Justice of the Peace is not liable in damages for judi- 

cial acts, and for ministerial acts only in case of inten- 
tional or gross n^lififence. Gannon vs, Donn, 346 

7. Sunday is not a day on which a supersedeas can be given. 

'But taking it is a judicial act, and the justice is not 
liable, though taken (hi a Sunday and from a minor. 

Ibid 



Landlord and Tenant. 

Where a party agreed to rent certain premises and pay the 
rent for another, he will be liable for the rent without 
occupying the premises. Moore vs. Dove, 161 



Larceny. 
See Criminal Law, i, 2, 4, 20. 



Lease. 

See Usury, 3. 

Where the lessor executes a lease, having made false repre- 
sentations to the lessee of ownership and seisin with 
intent to deceive and defraud the lessee, and the lessee 
is evicted by a third person claiming under the lessor, 
the lessee may recover damages from the lessor, and 
the question of intent is one to be determined by the 
jury upon consideration of all the circumstances of the 
case. Morrison Vs. Alexander, 68 
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Legacy. 
See Adftmiistraticn, i. 
Evidence, 3. 

1. Where in a will a desire is expressed that a legatee should 

pursue his studies and receive the best education the 
country could afford, and the expense of the same should 
be chargeable to the estate, until he should arrive at 
the age of 21 and be entitled to his proportion, and 
during the period between his arrival at the a^ of 21 
and &e division and distribution of the estate, he be 
allowed a sum sufficient for his prudent support, to be 
after deducted from his proportion, it was held, that the 
testator intended that die proportion of such legatee 
should become vested at the death of the testator pay- 
able at a future day. Lenox vs. Lenox, Ex'rs, 11 

2. When such legatee died before the time appointed for the 

distribution of the estate, leaving a last will and testa- 
ment by which he bequeathed to his widow the pro- 
portion he would have received if he had lived until 
the time of the distribution, it was held, that the legacy 
to the husband did not lapse and that the widow was 
entitled to it. /frtrf. 

3. A gift of the sum of "$20,000 out of the 6 per cent stock 

of the Corporation of Washington in my name, if so 
much should remain out of my personal estate, after 
satisfying all previous bequests," is a specific legacy. 

Lamed et al, vs. Adams et d., 384 

4. The dividends from the pay-day preceding the testator's 

death pass to the legatee. Ibid. 



Libel, Action for. 

I. Where a paper was written for the purpose of preventing 
the reappointment of a party to office, and stating that 
his general reputation and character were such as to 
tnake him unfit for such appointment, and there was 
reasonable or probable cause for writing the said paper, 
it was held that the plaintiff could not recover in an 
action for libel. Clark vs. Ford, 6 
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2. Where a declaration charges a libel, to which the de- 

fendants pleaded not guilty, it is incompetent for the de- 
fendants to prove the truth of said libel, even in miti- 
gation of damages. Mayo vs, Blair et aL, 96 

3. The defendants having pleaded justification, averring the 

truth of the libel, they must prove the truth of the al- 
leged libel with the inuendoes as laid in the declaration. 

Ibid. 

4. It is not competent for the defendants in sustaining the 

issue on their part on the pleas of justification to -give 
any evidence in mitigation of damages, if the jury shall 
believe from the evidence that the plea of justification 
was not made out by proof. Ibid, 

5. In a suit for libel the amount of damages is a matter for 

the determination of the jury. Ibid, 

6. A petition for the removal of an officer, addressed to the 

President, is a privileged paper, and being such, the 
plaintiff, in an action for libel, can give in evidence the 
falsehood of the charges contained in the petition, or 
twant of probable cause for the charges contained in said 
paper. Quaere, Whether, in an action for libel, any other 
paper than the publication itself could be given to prove 
malice on the part of the defendant. 

White vs. Nicholls et al., 123 
White vs. Addison, 123 
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See Attachment, 3. 

On the death of a father who has died intestate a lien 
will not arise on land of which he died seized in favor 
of a son who had improved it in his father's lifetime, 
nor where he had paid certain debts incurred by his 
father. He must proceed at law against the personal 
representatives of the deceased. 

McCauley vs. McCauley et al,, i 



Lien, Equitable. 
See Attorney, i. 
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Mandamus^ Writ of. 

I. On a petition for a rule on the President of the United 
States, the Secretary of War and the Adjutant General 
of the Army of the United States, to show cause why a 
writ of numdamus shall not issue to reinstate the peti- 
tioner to his rank and position in the Army Register, 
Held, that the power to remove vests in the power 
to appoint. That this power is a discretionary one 
conferred by the Constitution upon the Executive, and 
cannot be questioned by the Courts, and that mandamus 
will not lie in such case. 

Schaumburg, Ex parte, 249 

9. The Court has no authority to cause a writ of mandamus 
to issue to the Secretary to .cause a credit to be entered 
on the books of the Department when there is no gen- 
eral law requiring such a credit to be entered. 

McElrath vs, Mcintosh et al, 348 

%. The question whether a power of attorney from an Indian 
woman to another person to recover the amount due 
to said Indian woman upon a land reservatfon (agree- 
ably to the Indian treaties), and to retain half the 
amount recovered as a compensation, is so far contrar} 
to the resolution of March 14th, 1848, as to justify the 
officers of the Treasury Department in refusing to pa}* 
the amount recovered, or any part of it, to such attor- 
ney, and the question whether such power of attorney 
be* duly executed, are questions to be decided accord- 
ing to the discretion of the respective officers of the 
Treasury. Ibid, 

Manslaughter. 
Sec CnmifuA Law, 5, 6, 18. 



Marriagb. 



That the admissions and acknowledgments of the parties to 
a pretended marriage, alleged to have taken place in 
Pennsylvania, but not solemnized as required by the 
statutes of that State, are not sufficient under the de- 
cisions of the Courts of that State, to establish the fact 
of a valid marriage between the parties, when only 
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' made in the presence of each other, and not in the 
presence of a third party, and the Court instructed the 
jury to bring in a verdict accordingly. 

Van Ness vs. Van Ness, AdmV, 251 



Maryland, Acts of. 



1715, ch. 47, sec. 8. 
See Recording a Deed, 

1729, ch. 4, sec. 3. 
See Criminal Law, 11. 

1737, ch. 2, sec. 4. 
See Criminal Law, 21. 

1778, ch. 21; sec. 9. 
See Arbitration and Award, 2. 

1 791, ch. 68, sec. 8. 
See Attachment, Writ of, 4. 

1798. 
See Judgment, Foreign, i. 

1799, ch. loi, sec. 20. 
See Attorney, 2. 



Mortgage. 
See Fixtures, i. 



Municipal Corporation. 

1. The corporation of Washington has power to designate 

the sites where fish may be cleaned* and packed. 

Lambell %'s. Corporation of Washington et al., 25 

2. The corporation has power to purchase any land for the 

purpose of sites on which to clean and pack fish, and 
to prohibit the cleaning or packing fish, in any other 
place or places, and to protect the public health. Ibid. 

3. The acts of the corporation of March, 8th, 1841, and 

March i8th, 1841, are void at common law. Ibid, 

4. A Court of equity will prevent a great or an irreparable 

injury, and will restrain the corporation from enforcing 
the penalties of an illegal by-law. Ibid. 
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Murder. 
See Criminal Law, i8. 



Negligence. 
See Judgment, i. 

Justice of the Peace, 6. 

1. A person hiring a horse is bound to take such care of 

him as a prudent man would take of his own horse; 
if the horse be sick at the time of the hiring, and 
was driven at a reasonable speed, for a healthy horse, 
for the distance traveled, no recovery can be had in 
case of the death of the horse from the effects of such 
driving and the sickness combined. 

Laub vs. Lansdale et al., 4$ 

2. Where injury is caused by negligence in the manage- 

ment of machinery, and the negligence is such as no 
prudent man would be guilty of, the party injured is 
entitled to recover in damages for the injuries sustained. 

Tilly vs. Brown, 148 

3. A party empteyed in a place where there is machinery 

must not expose himself to the danger arising from its 
management, if he wishes to make the owner of the 
machinery responsible for injury received while the 
machinery is in operation. Ibid. 



Negotiable Paper. 
See Usury, i. 

Bank, i, 2, 3, 4, 5. 
Jurisdiction, 3. 
Equity, 3. 

1. An innocent purchaser of a Treasury note for a full and 

valuable consideration, even if the endorsee's name is 
forged and the name of the endorsor is erased, is en- 
titlwl to receive the amount of the note from the 
Treasury. Jarvis et al. vs. Kendall, 237 

2. The proper order, where the defence set up to a promis- 

sory note is fraud, is to restrain its negotiation and 
.permit the parties to proceed at law. 

Mason vs. Jones et al., 329 
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3. An injunction against negotiating a promissory note is 

not violated by suing thereon, and proceeding to judg- 
ment and execution! - Ibut. 

4. Fraud in the origin of a negotiable note is no defence 

against a bona fide holder without notice. Ibid* 

5. But a member of a company who discounted individually 

a note belonging to the company, without knowledge 
of any fraud in its origin, is affected by the fraud of the 
agent of the company. Ibid. 



Notice, 



When a party deals with another, on terms of credit, it is 
his duty to notify his customer that his terms are cash 
before making up the goods for said customer. 

Carter vs. Lane, et al., 176 



Officer. 

See Account, action of, i, ^ 

Libel, 6. 

Claim for Pay, i. 
Mandamus, i. 

T. An officer is liable for his acts, if the jury believe that he 
did not act in good faith and with intention to perform 
duly the duties of his office, and if he showed malice 
or intention to injure and oppress the plaintiffs. 

Stokes et al. vs. Kendall, 3 

2. A constable will be dismissed on a petition and proof of 
misconduct while in the exercise of the duties of his 
office. United States vs. McGill, 59 

J. A constable was ordered to be dismissed from his office 
for collecting an illegal fee, unless he returned the same 
and pay the cost of the rule served on him. 

United States vs. McPherson, 105 

4. Where the defendant gave in evidence the Red Book of 
the Navy Department to prove that a commission was 
formerly given on pa3rments made by pursers, it was 
admissible to give proof by parol that at the time the 
defendant was appointed or at any time subsequent 
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thereto, no rule, usage or practice existed in the Navy 
Department, whereby pursers in the Navy were entitled 
to a commis^on on payments made by them in the dis- 
charge of their duties as such pifrsers. 

United States vs, Zantzinger, 136 

5. It is proper for the Government to demand interest on 

bonds given in liquidation of a former account against 
the defendant. Ibid. 

6. A purser in paying requisitions approved by the com- 

manding officer of the vessel is not obliged to enquire 
as to the knowledge of said officer as to the standing 
of the party who is to receive the articles. Ibid. 



Opinion, Difference of. 
See Instructions to Jury, i. 



See Attorney, 2. 



Orphans' Court. 



Pleading. 



See Evidence, 2. 

Criminal Law, 2, 3. 
Libel, 2, 3, 4. 
Equity, i. 

1. When a declaration sounds in tort and the plea is non 

assumpsit such a plea is bad on demurrer. If not de- 
murred to, and the case goes to trial, the defect is not 
cured by verdict. Davis vs. Garland, 125 

2. Denial of fraud (charged to have been committed by an 

-agent) is not sufficient on the information of the agent 
and the belief of the principal. 

Mason vs. Jones et al., 329 

3. By praying that a bill in another cause may be made a 

part of the present bill, all its statements are considered 
as repeated, and must be answered. Ibid. 

4. All the facts stated in the bill, not denied by the answer, 

are taken as true on a motion to dissolve on final hear- 
ing. Facts not admitted must be proved. Ibid. 
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Practice. 

See Arbitration and Award, i, 2, 3. 

Administration, 2. 

Jury, 

Debt, Action of. 

Contempt, i, 2. 

Certiorari. 

1. A motion compelling the defendant to elect on which 

plea he will go to trial, allowed. Clark vs. Ford, 6 

2. The deposition of a mother taken de bene esse, who is un- 

able to attend, is proper to be read to a jury, and after 
being read may be waived and withdrawn by the party 
offering the same, from the consideration of the jury. 

Bank vs. Walker, 60 

3. A jury had given a special verdict on a declaration con- 

taining five counts, whereupon the defendant moved in 
arrest of judgment because the several counts did not 
set forth any sufficient cause or causes of action, and 
the plaintiffs moved to enter the verdicts on the first 
and fifth counts, aitd nolle prosequi the others. The 
Court allowed the latter and denied the former motions. 

Stokes et al, vs. Kendall, 70 

4. The case of Kerr vs. Force re-affirmed. He who has the 

onus probandi should commence the proceedings before 
the jury, and he who commences should have a right 
to reply and close the argument to the jury. 

Murray vs. Mason, 120 

5. It is not proper to ask a witness on cross-examination 

to explain by what process of examination or what 
influence he expected to use to bring the prisoner to 
confess the offence with which he was charged, when 
he asked permission to take the prisoner to a private 
room. But he may be asked what influences he had 
used to obtain a confession from the prisoner. 

White vs. Uinted States, 127 

6. A witness whose name is on the back of the indictment 

should be called by the district attorney if he is a ma- 
terial witness, not otherwise. U. S, vs. Dowden, 145 
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7. The general rule that the original papers filed in a suit 

shall not be withdrawn without leaving attested copies 
does not apply to a case in which there are no parties 
litigant before the Court, and the G)urt sees no use in 
retaining them. Tochman, Ex parte, 268 

8. It is of right and not of favor for the defendant to file his 

answer before the decree nisi is made absolute. 

Mason vs. Jones et al,, 323 

9. In a replevin suit to recover goods distrained for rent 

upon which there was judgment for the returning of 
the goods replevied, and for the rent in arrear, the 
Court on motion ordered so much of the judgment as 
called for a return of the goods to be stricken out. 

Reilly vs. Maryman, 9 



Presentation. 
See Criminal Law, 17-18. 



Prioiuty. 
See Bank, i. 



Privilege. 



The plea of privilege will not avail a member of Congress 
to prevent him from being arrested on a warrant that 
charges "that there was probable cause to believe a 
breach of the peace was about to be committed." 

United States vs. Wise et aL, 82 



Purser. 
See Officer, 4, 5, 6. 



Quo Warranto, Writ of. 

On a petition for writ of quo warranto it was held, that by 
the Act of Congress of May 25th, 1838, the additional 
Judge of the Orphans' Court, appointed under that act, 
held his c^ce for life, and the office was not vacant on 
the death of the judge he was commissioned to assist. 

United States vs. Causin^ 37 
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Receiving Stolen Goods. 
See Crimnal Law, i. 



Recording a Deed. 

The Court will pass a decree for the registration of a deed, 
subject to the limitations of the act of Assembly of 
•Maryland of 1715, ch. 47, sec. 8, in cases where the 
neglect to record the same within the time limited by 
the act was without any fraudulent design or intention. 

Dibble vs. Robertson et al., 65 



Replevin, Action of. 

1. In a replevin suit to recover goods distrained for rent 

upon which there was judgment for the returning of 
the goods replevied, and for the rent in arrear, the court 
on motion ordered so much of the judgment as called 
for a return of the goods to be stricken out. 

Reilly vs. Maryman, 9 

2. A plaintiff is not entitled to recover in an action of re- 

plevin where the goods to be replevied are in the hands 
of defendant as an officer of the law by virtue of an 
attachment. Tavenner vs. Hunter, 81 



Restitution, Writ of. 
See Certiorari, Writ of. 



Slavery. 



1. The District of Columbia being still governed by the 

laws of Maryland and Virginia, which were in force 
anterior to the cession, it is not lawful for an inhabit- 
ai^t of Washington county to purchase a slave in Alex- 
andria county and bring him into Washington' county 
for sale. Bell vs. Rhodes, 103 

2. That color is a prima facie evidence of slavery, but it is a 

presumption that could be overcome by proof to the 
contrary. Drayton vs. United States, 369 
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Specific Legacy. 
Sec Legacy, 3. 



Sunday. 
Sec Justice of the Peace, 7. 



Taxes. 
See Evidence, 5. 

When a party dies insolvent leaving taxes due on his real 
estate, and the collector of taxes advertises the real 
estate, and there being no bidders he distrains goods 
that were upon the premises for which the taxes be- 
came due, in a suit against the collector it was held 
that the personal estate on the premises was liable for 
the taxes due. Ha)rman's Ad'mr vs. Rothwell, 156 



Treasury Certificate. 
See Gambling. 



Treasury Note. 
See Negotiable Paper, i. 



Trust. 
See Bankruptcy. 

The Bank of the United States made several partial assign- 
ments of assets to different bodies of trustees, assigning 
to each a different class of assets and specifying the 
objects for which each assignment was made. In one 
class of these assignments it included the judgment in 
this case. The defendant tendered payment of this 
judgment in a manner not comtemplated by the terms 
of the assignment, which embraced this judgment, 
to wit, payment in the paper of the bank which he had 
purchased at a large discount. Held, That the trustees 
could not vary the terms of this trust, and must accept 
payments as designated in the assignments of the 
assets to them. Bank vs. Bomford, 256 



See Guardian, i. 
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Trustee. 



Usury. 



1. Where there was an application to a bank for a discount 

upon a note to be secured collaterally, and the party 
applying drew checks upon the bank which were paid 
before the note was actually discounted, and the bank 
treated the note, when discounted, as having been so 
discounted on the day of its date instead of a subse- 
quent day on which its proceeds were carried to the 
credit of the party, it was held not to be usury. 

Bank vs. Walker, 53 

2. It is incompetent for the jury in case of a written con- 

tract or agreement to pass upon the question of usury; 
it is exclusively for the decision of the Court. Ibid. 

3. A party bought a piece of real estate from a mortgagor, 

thus preventing it from being spld at auction under the 
mortgage, paying him cash for the same and receiving 
a deed in fee. After the sale the grantee gave the 
grantor a lease of the same at a greater rent than the 
legal interest would have amounted to if the purchase 
money was really a loan, but with the privilege of re- 
purchasing during the term for the same price it sold 
for. Held, that the transaction was not Usurious. 

Sherwood vs. Burgess, 132 



Verdict, General. 
See Jury, 3. 



Verdict, Special. 
See Practice, 3. 



Washington, Acts of the Corporation of. 

I. The acts of the corporation of March 8th, 1841, and March 
i8th, 1841, are void at common law. 

Lambell vs. Corporation of Washington et al., 25 
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2. In an action for false imprisonment under the by-law of 
the corporation of Washington^ approved May 31st, 
1827, it is necessary for the plaintiff to show evidence 
of his exemption from its general provisions to entitle 
him to remedy against the officer. 

Brown vs. Robertson, 134 



Will. 
See Guardian, 2. 
Legacy. 

1. Where in a will a desire is expressed that a l^^tee should 

pursue his studies and receive the best education the 
country could afford, and the expense of the same should 
be chargeable to the estate, until he should arrive at 
the age of 21 and be entitled to his proportion, and 
during the period between his arrival at the age of 21 
and the division and distribution of the estate, he be 
allowed a sum sufficient for his prudent support, to be 
after deducted from his proportion, it was held, that the 
testator intended that the proportion of such legatee 
should become vested at the death of the testator pay- 
able at a future day. Lenox vs. Lenox's ExV, 11 

2. When such legatee died before the time appointed for the 

distribution of the estate, leaving a last will and testa- 
ment by which he bequeathed to his widow the propor- 
tion he would have received if he had lived until the 
time of the distribution, it was held, that the legacy to 
the husband did not lapse and that the widow was en- 
titled to it. Ibid. 



Witnesses. 



See Practice, 5. 
Handwriting. 
Evidence, 5, 6. 

I. When a testator by his will appointed guardians to his 
infant children, and these so appointed were witnesses 
to the will, and the will was admitted to probate, it was 
held, on appeal, that the will Was not oroved according 
to law, so as to create the parties appointed guardians. 

Williams vs. Wells et al., 116 
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2. A witness whose name is on the back of the indictment 

should be called by the EKstrict Attorney, if he is a 
material witness, not otherwise. 

U. S. vs. Dowden, 145 

3. Under the act of Maryland of 1791, ch. 68, sec. 8, an at- 

tachment for contempt can be issued against a witness 
who refuses to obey a summons issued by a justice of 
the peace. Washington, Corp. of, vs. Dawson, 236 

4. The Court will not issue an attachment against a Mem- 

ber of Congress who declines to attend as a witness. 

U. S. vs. Thomas, 243 



Writs, 

See Attachment. 
Certiorari. 
Habeas Corpus. 
Injunction. 
Inquisition. 
Mandamus. 
Quo Warranto. 
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